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PROCEEDI NGS

M5. SPIELER H . | would like to call
this neeting to order. M nane is Emly Spieler.
|"mthe chair of this federal advisory commttee,
t he Whistl ebl ower Protection Advisory Commttee,
and this, as, | think, nost of you know, is the
third neeting of the full advisory commttee. In
the interim three subconm ttees have been
wor ki ng hard on a nunber of inportant issues, and
much of our neeting tonorrow will be devoted to
t he di scussion of the current status of the work
of those commttees.

Today we wil|l have a series of
presentations with questions from people sitting
up here, but first there are two things we have
to take care of. First, the nmandatory safety
briefing, from Rob.

MR, SWCK: [Speaking off mc.]

M5. SPIELER O you can cone use this
one.

MR. SWCK: Good afternoon, everyone. |
amRob Swick. | amwth the D rectorate of
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Whi stl ebl ower Protection Progranms. Thank you for
com ng here today. Just a quick word about the
building. Here in the Frances Perkins Buil ding,
there are two ki nds of enmergency events that
could occur, the first of which is a shelter-in-
place. |If we get that sort of alarm we wll
stay exactly where we're at. The second kind is
an evacuation. W are going to go, like
ki ndergartners, straight out that door, to the
stairs right around the corner, and we'll foll ow
t he procession out, and we'll try to account for
everybody there.
W are on the fourth floor. You can get
refreshments up until three o'clock upstairs at
t hese el evators, to the sixth floor here. This
corridor down here, | believe until four, you can
get refreshnents at the snack bar. There are
soda nachi nes sonewhere. | dare you to find
them And wth that, if you have any questions,
pl ease feel free to reach out to ne, and any
ot her of the nenmbers of DWPP -- hands, DWPP
people -- out there, if you need assi stance.
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Thank you, Emly.

M5. SPIELER. Sure. Second, | want to
make sure, it is the practice of this comnmttee
t hat everybody introduces thenselves. So what
l"mgoing to ask is that starting with Nancy
Lessin that we have the nenbers of the Advisory
Commttee introduce thenselves. W wll then go
to the OSHA | eadership and staff, and then to
everyone else in the room So, Nancy, if you
could start.

M5. LESSIN. Nancy Lessin. I'mwth the
St eel wor kers Charitabl e and Educati onal
Organi zation, and | represent |abor on the
comm ttee.

M5. DOUGHERTY: Christine Dougherty. |
am a safety and discrimnation investigator for
the State of M nnesota, and | represent the state
pl an st at es.

MR. MOBERLY: |'m R chard Mberly. [|I'ma
prof essor at the University of Nebraska Coll ege
of Law, and |I'ma public representative.

MS. BARBOUR: | ' m Ava Bar bour. | am an
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attorney at the International Union UAW and |
represent | abor on the commttee.

M5. NARINE: Marcia Narine. Professor,
St. Thomas University of Mam, forner deputy
general counsel and conpliance officer,
representi ng managenent.

MR FRUMN Eric Frumn. Health and
Safety Director for the Labor Union Federation
Change to Wn, and | represent | abor.

MR. BROCK: Jon Brock. |I'ma retired
prof essor of public policy. |I'ma public nmenber
of the commttee.

MR. VENGERT: CGood afternoon. Ken
Wengert from Kraft Foods, and |'mrepresenting
managenent .

M5. GARDE: Billie Garde, partner at
Clifford and Garde. | represent enpl oyees.

MR. KEATING |I'mGeg Keating. [|I'ma
sharehol der of Littler Mendel son, and | represent
managenent .

MR. EHERTS: Dave Eherts, Vice President
EHS at Actavis, and | represent nmanagenent.
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M5. SPIELER  Thank you. And now, Dr.
M chael s, do you want to introduce yourself now
or would you like to hold off?

DR. M CHAELS: |'m David M chael s,
Assi stant Secretary of Labor for Cccupati onal
Safety and Heal t h.

M5. SPIELER. And now - -

M5. SMTH. |I'm Nancy Smth, and |I'mthe
Acting Director for the Directorate of the
Whi st | ebl ower Prograns.

MR. RCSA: |'m Anthony Rosa. | amthe
Deputy Director for the Directorate of the
VWi st | ebl ower Prograns and |'m WPAC s desi gnat ed
federal official.

M5. SPIELER Okay. So for everyone
el se, why don't we just go up and down?

MR SWCK: There is a remnder. There
Is a sign-in sheet for observers, and nedia in
the back. Onh, it's nmaking its way around. Very
good. Ckay. Here we go.

M5. SPIELER  Rob, before you do, let's

ask Louise to i ntroduce herself.
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M5. BETTS: |'m Louise Betts with the
Ofice of the Solicitor, and |I'm counsel to the
comm ttee.

MR. RENNER: Richard Renner, attorney at
Kalijarvi, Chuzi, Newran & Fitch. | represent
enpl oyees.

MR. LERNER  Mark Lerner. Solicitor's
O fice, Division of OQccupational Safety and
Heal t h.

M5. SMTH. Meghan Smith, D rectorate of
Wi st | ebl ower Protection Prograns.

M5. GUENTHER: Meghan Guent her, Ofice of
the Solicitor, Fair Labor Standards Division.

MR. SANDERS: Kirk Sanders, Chief of
Staff of OSHA.

MR. INCLIMA: R ck Inclima, Drector of
Saf ety, Brotherhood of Mintenance of Way
Enpl oyees Division, Teansters Rail Conference.

MR. RCLFSEN. Bruce Rol fsen, Bl oonberg
BNA, Cccupational Safety and Health Reporter.

M5. QVENS: Hi. | amLaura Gvens. |'m
wi t h DWPP.
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M5. SEEMAN: Laura Seeman. |'mthe
Division Chief for Field Operations for the
Wi st | ebl ower Prograns.

MR. SIRBAK: Joe Sirbak. 1'ma
shar ehol der at Buchanan | ngersoll, and |
represent enpl oyers.

MR. KITTRESS: Dave Kittress. |I'ma
reporter with LRP Publications.

M5. NELSON: Kim Nelson. |1'mthe Area
Director in the Toledo, OChio Ofi ce.

M5. VALKAN:  Conni e Val kan, CN Rail road.

MR. JOHNSON: Ron Johnson, Jones Day. W
represent enpl oyers.

M5. HYATT: Andrea Hyatt, BNSF Rail way.

M5. LI NDHORST: Susan Lindhorst, Union
Paci fic.

MR. FAIRCH LD: develand Fairchild,
Program Anal yst with DWPP.

MR. BROKER:  Brian Broker, Program
Anal yst with DWPP.

MR. M TCHELL: Steve Mtchell, United
Aut o Workers Local 974.
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MR LY: Viet Ly, DWPP.

MR. SHEWMAKE: Charl es Shewmrake, BNSF
Rai | way.

MR. SWAIN:. Rob Swain, Counsel for Legal
Advice with the Ofice of the Solicitor, DOL.

MR MLLER |I'mBob MIler wwth the U S
Departnent of Transportation, Federal Mbotor
Carrier Safety Adm nistration.

M5. DARBY: Kinberly Darby with OSHA' s
O fice of Conmuni cati ons.

MS. BRANDENBERGER. Hi . |'m Mary
Brandenberger, Deputy Director, OSHA O fice of
Communi cations. | was going to slip in the back.

M5. SPIELER  Rob, | don't think you
actually introduced yourself.

MR SWCK: Rob Swick, Directorate of
Wi st | ebl ower Protection Prograns.

M5. SPIELER So, we are delighted that
there's broad interest fromboth the |abor and
enpl oyee side in the activities of this
commttee, and we do hope that the work that we
are doing, both between commttee neetings and
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when we're here, face-to-face in Washington, is
beneficial for OSHA, for the Departnment of Labor,
and for the work that's done on a day-to-day
basi s by everyone outsi de.

|'"'mgoing to turn this over to Dr.

M chael s now.

DR. M CHAELS: Thank you, Chairman
Spieler. First, 1'd like to thank all of you,

t he nmenbers of the Whistleblower Protection
Advisory Commttee, for all your work, and to
offer a special thanks to Emly, the chair of the
commttee, and also to the work group chairs,
Dave Eherts, of the 11(c) Wrk G oup; Jon Brock,
Best Practices and Corporate Culture G oup; and
Eric Frum n of the Transportation |Industry G oup.
| know how hard the chairs and all of you have
wor ked, and |I'mvery grateful, and | speak on
behal f of OSHA and the Labor Departnent, thanking
you for that.

We're fortunate to have Tom Perez as our
Secretary of Labor. He really is a chanpion of
wor ker safety and of all of the issues that we're
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real ly tal king about here, and he brings many
years of fighting against discrimnation, and
really inspires us in this work that we do. You
have net, but | want to reintroduce our new
per manent Deputy Director of the Wi stl ebl owner
Protection Prograns. That's Anthony Rosa. W're
very pleased that he's joined our staff
permanent. And you've net, and, again, | want to
t hank you, Nancy Smth, who was our Acting
Director. They'll be here and they'll be able to
answer your questions. They'll be presenting, as
wel | .

And | also want to thank your staff.
There's a terrific staff in the Directorate of
t he Wi stl ebl ower Protection Prograns, and the
Solicitor of Labor. You' ve net nost of the
permanent staff of the Directorate. They're here
today. It's a snmall program They do great
wor K.

Since | |ast addressed this conmttee,
we' ve continued to strengthen and inprove our
Wi st | ebl ower Protection Program As you know,
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this is a responsibility that we take very
seriously, so | wanted to begin by focusing on
the i nprovenents that we've nmade since we | ast
nmet, and providing sone perspective over the 5
years since | began here at OSHA

First, | think our Wi stl ebl ower
Protection Programreally is getting stronger.
From 2009 t hrough June 30th of this year, OSHA
has i ssued approxi mately 3,700 nerit
determ nations, recovering over $119 mllion in
damages for whistl ebl ower conpl ai nants, and
reinstated 389 whistleblowers to their positions.

In 2013, we nore than doubl ed the nunber
of nerit determ nations we issued in 2009. W
went from450 in fiscal year 2009 to 934 in
fiscal year 2013. These 934 nerit determ nations
I nclude 74 nerit findings, 860 settlenent
agreenents, and awards of over $25 nillion in
total damages to conplainants. That's an 89
percent increase fromthe $13.25 nillion in
damages awarded in fiscal year 2009.

Now, in the first three-quarters of this
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year we're on a simlar track. W' ve already
| ssued 602 nerit determ nations and awar ded
approximtely $21.5 nmillion in damages to
whi st | ebl ower conpl ai nants. So, as you can see,
our efforts our having results.
| want to review a few of the
| nprovenents we' ve made since our |ast neeting.
Now, a significant concern has been our ever-
I ncreasi ng inventory of pending cases, including
t he overage cases, that we also call our backl og
cases, which grew steadily from 2005 to 2012. To
address this trend, we streanlined our procedures
for docunenting the outcone of conplaints,
whet her they were withdrawn or settled, or if the
party stopped cooperating wth our investigation.
These new procedures, and the new structure that
we piloted, which I'mgoing to discuss next, have
contributed to a significant reduction in the
pendi ng case inventory.
Over this last period, the last fiscal
year or two, several regions piloted a new
organi zational structure, and we created a new
OLENDER REPORTI NG, | NC.
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position, an Assistant Regional Adm nistrator for
Wi st | ebl ower Protection. The new position

all oned for direct casel oad nanagenent and

oversi ght of whistl ebl ower investigations by
subject matter experts, resulting in nore
efficient and nore effective investigations under
all of our statutes. Follow ng the success of
this pilot, we are now i npl enenting this new
structure and the position in every one of our
regi ons.

We are also continuing to work cl osely
with the agenci es whose whi st ebl ower provisions
we enforce. W recently entered into a
menor andum of understanding with the Federal
Motor Carrier Safety Adm nistration. This MU
provi des for a better exchange of information
bet ween the two agencies and enables OSHA to
access val uabl e data from FMCSA about the safety,
fitness, and conpliance history of commerci al
notor carriers and drivers' crash inspection
history and their safety records. | know you're
going to hear nore about our work with our sister
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agency | ater on today.

W are working on a new policy nmeno
clarifying the agency's position regarding the
burden of proof required in whistleblower
I nvestigations. This meno will change the burden
of proof to be based on reasonabl e cause that the
violation occurred, which is a | esser burden to
prove than a preponderance of evidence. OSHA and
the Ofice of Solicitor of Labor have | ooked at
this issue. | think we've cone to a very valid
conclusion. W're working on this policy neno
and it should be conpleted shortly.

W' ve al so had great success with our
Section 11(c) appeals program Faced with nore
t han 200 out standi ng appeal cases pendi ng review,
we i nplenmented internal procedures to tackle the
backl og. Now we're down to only 33 appeal s
pendi ng review. Moreover, we've drastically
reduced our response tinme to appellants from 279
days in the first quarter of fiscal year 2013 to
only 89 days last quarter. For each case, we
al so conduct two i ndependent reviews to ensure
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the quality of our response. Conplex cases are
referred to our solicitors for further review and
| egal analysis, and if additional investigative
work is needed, the case is remanded back to the
field for further investigation. So | especially
want to thank our staff here, who have worked on
addressing this backlog program Really, they've
worked on it diligently, and | think with sone
great success.

Qur national office has al so been
conducting onsite audits of our regional programns
to ensure they're strong and effective. 1In the
| ast few nonths, we've al so devel oped a tool to
I ncrease the consistency and uniformty of self-
audi ts conducted by each of the OSHA regions.

The tool is designed to ensure that each region
Is followi ng the Wi stleblower |Investigation
Manual and using consistent nmetrics to eval uate
regi onal performance.

So | want to use this nonent to give you
a few exanpl es of sonme of our recent enforcenent

cases, that we | ook at as successes. Just | ast
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nont h, OSHA reached a settlenent agreenent with
Gai nes Motor Lines and two individuals, to
conpensate four fornmer truck drivers who were
fired for participating in an inspection audit,
in violation of the Wi stlebl ower protection
provi sions of the Surface Transportation
Assi stance Act. The settlenent required the
enpl oyer to pay nore than $260, 000 i n back pay
wages, interest, and conpensatory danage.

We' ve al so been dealing with severa
11(c) investigations involving AT&T. These cases
stemfromAT&T's retaliatory practices agai nst
enpl oyees who report work-related injuries.
Cases have already been filed in U S. District
Court and several newer cases are being
I nvestigated, as well. OSHA plans to continue to
pursue AT&T and ot her conpanies' conpliance with
this basic worker right, the right to report
wor k-rel ated injuries.

In July 2014, the Departnent of Labor
entered into a consent order in the amount of

$100, 000 with McKees Rocks Industrial Enterprises

CLENDER REPORTI NG | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036
Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

after we filed a lawsuit in federal court. CQur
I nvestigation found that MKees Rocks fired a
wor ker because t hey suspected the worker had
called CSHA, triggering an investigation, an OSHA
I nspection. The order also required MKees Rocks
to promnently display information on

whi stl ebl ower protections at their facility,
renmove all disciplinary actions fromthe worker's
official enploynent record, and provide
prospecti ve enployers with a neutral reference
for the worker.

I n June of this year, we obtained a
settlement from Crown Furniture after filing a
lawsuit in district court. |In this case, our
I nvestigation found that Crown Furniture fired a
wor ker after he called OSHA to report safety and
heal t h hazards, including the presence of
asbestos, nold, and rodents in the basenent.

Last nonth, OSHA ordered Asphalt
Specialists to pay nearly $1 mllion in damages,
i ncl udi ng al nost $250, 000 i n back wages to

drivers it had termnated for raising safety
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concerns, $110,000 in conpensatory damages, and
$600, 000 in punitive damages, and to reinstate
the drivers. These workers raised safety
concerns after being directed to violate the U. S.
Departnent of Transportation's mandated hours of
service regul ations for comercial truck drivers.

Al so |l ast nonth, we ordered a contractor
for the Departnment of Energy's Hanford Nucl ear
Facility in Washington State to reinstate the
environnmental specialist who was fired in a
retaliation for voicing nuclear and environnental
safety concerns. On six different occasions, the
enpl oyee reported concerns about |ack of
adherence to nucl ear environnental safety
regul ati ons. OSHA ordered Washi ngton River
Protection Solutions to imediately rehire the
enpl oyee and pay the enpl oyee $186, 000 i n | ost
pay plus interest, $24,000 in conpensatory
damage, $10,000 in punitive danages, and
reasonabl e attorney fees.

We still have a great deal of work ahead
of us. The departnent's FY 2015 budget request
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for whistleblower prograns reflects our
commtrment to continuing to build the program
This $21 mllion request would support a total of
158 full-tine enpl oyees, 27 positions nore than
our current FTE level, which is 131 across the
country.

| want to focus now on sone of the areas
where we really need your help, the concerns on
whi ch you and your work groups have focused.
First, | ook forward to your advice and input on
effective nmeans to change corporate cul ture
around the issue of whistleblowers. OSHA is
commtted to providing and showcasi ng i ndustry
best practices that encourage enployers to
establish effective anti-retaliation reporting
prograns in their workpl aces.

We'd |ike your assistance in hel ping
enpl oyers enbrace "a culture of ethics and
conpliance," as your advisory conmttee nenber,
Greg Keating, called it in his recent
congressional testinony. "This is a culture" --

and, again, |'mquoting, because | absolutely
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agree with what G eg said -- "in which conpliance
wth the letter and spirit of the lawis both
requi red and encouraged at every |evel of the
organi zation. Enpl oyees feel wel coned and
encouraged to share their concerns about possible
nonconpl i ance, and i ndividuals who cone forward

i n good faith to report possible m sconduct or
safety concerns can do so w thout fear of
retaliation of any kind."

So | encourage your commttee, especially
the Best Practices Work G oup, to play a really
big role in this discussion. Wth your
assi stance in collecting best practices and
maki ng recommendati ons to OSHA, we can
collectively effect a positive culture change
t hat encourages enpl oyees to report their
concerns and have their concerns considered -- as
Greg said, "encouraged at every |level of the
organi zation that enpl oyees feel wel coned and
encouraged to share their concerns.” That's what
we really want, and we want themto be able to do

that wthout fear of retaliation, and we want
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enpl oyers to realize the benefits to establishing

t hose prograns. That's a big charge, and I'm

| ooking forward to your help and advice on that.
| also very much | ook forward to the

11(c) and Transportati on Wrk G oup ideas and

recommendati ons. Section 11(c) conplaints are

the mpjority of OSHA' s whistl ebl ower

I nvestigations. As | testified before that sane

congressi onal commttee session that Geg

testified at last April, this section of the OSHA

Act, 11(c), is in need of significant upgrades if

OSHA is to fulfill its m ssion and protect

wor kers who rai se safety and health concerns. As

such, | look forward to revi ewi ng your
recommendati ons on ways that this statute can be
strengt hened or ways that we can address the
| ssue wi thout changing the statute.
And | also |l ook forward to the
Transportati on Work G oup's recommendat i ons.
Over the last few years, retaliation conplaints
fromrail workers increased faster than
conpl aints under any ot her whistl ebl oner statute
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we enforce. OSHA has taken several steps to

di scourage railroad enployers fromcontinuing the
policies that led to retaliation. For exanple,
OSHA signed an agreenent with the Feder al
Rai | road Adm nistration to coll aborate to protect
rail road workers fromreprisal when they report
safety violations to the governnent or report
work-related injuries or illnesses to their

enpl oyers.

We al so i ssued several w dely publicized
enforcenent findings in the railroad industry,
and we were very gratified and were very pl eased
when BNSF signed a voluntary accord, agreeing to
revi se several personnel policies that we found
vi ol ated the whistleblower provisions in the
Federal Railroad Safety Act. But there's nore
work to be done protecting not just railroad
wor kers but workers enpl oyed across the
transportation industry, and | |ook forward to
your recommendations on where and how t o nost
effectively and productively focus our efforts to
achi eve the greatest inpact in this industry.
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So | thank all three work groups
personally for all your passion, your dedication,
and the tinme expended on these inportant program
areas. | know you're not paid for this tine by
t he Federal Governnment. W are very grateful for
all the tinme, the effort, and the dedication that
you put into this.

We're very excited to see this conmttee
nmeet again, to provide your perspective, your
I nsi ght, your recomendations, to help us
mai ntai n and i nprove our whistl ebl ower protection
efforts. Your research, your analysis, your
reconmendations wll help strengthen our program
We're appreciative of your tinme, your interest in
pronoti ng worker safety, and the ability of
workers to voice safety and health concerns, so
t hank you so nuch.

"Il be in and out of the neeting for the
next day and a half, but | can answer a few
guestions, and, nore inportantly, | have two of
our senior staff people who know far nore than |
do about the workings of the Directorate, and can
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answer your questions, as well.

M5. SPIELER: Do nenbers of the commttee
have any questions for Dr. Mchaels now? Thank
you very much. | expect we may, in the course of
the next day and a half.

DR. M CHAELS: Well, | will be back, and
you will see ne.

MS. SPI ELER:.  Nancy.

M5. SMTH. It is ny pleasure to be here,
and | just want to echo what Dr. M chaels said
about the appreciation that we have for this
commttee and the things that you can do for us,
so we really appreciate it. | want to thank Dr.
M chaels for his support for the program W
could not ask for a nore dedicated individual,
and he's been extrenely helpful to us. So just
as we acknow edge Secretary Perez, because he's a
chanpi on for worker and worker rights, Dr.

Mchael is, as well. | just wanted to
acknow edge that and acknow edge the conmttee.

Just to tell you a little bit about ny

background, | amthe Acting Director for the
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Directorate of \Whistleblower Progranms. MW
per manent position is as Deputy Regi onal
Adm nistrator in the Denver Region. So |'ve
actual ly been in managenment wth Federal
Governnment for over 30 years. | started with the
O fice of Personnel Managenent and noved to the
Departnent of Labor, and in 1989, noved to GCSHA
|'ve been involved in adm nistrative prograns,
consul tation prograns, audits, and, in 2009,
becane the Deputy Regional Adm nistrator. So
this detail to this Directorate has been very
exciting for me, and I'mjust inpressed with the
staff of the DWPP office. | want you to know
that you have a lot of individuals that care
deeply about this program W are very receptive
to your comrents, suggestions, reconmendations.
And | especially want to thank your
poi nts of contact for the work groups, Meghan
Smth, Rob Swi ck, and Katelyn Wendell. | know
you all have done a |ot of work preparing for
this, and | want to thank you, as well.
| wll be here through the end of Cctober, and I
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want to help you in any way that | can, but we
al so want ed soneone that could provide continuity
for you, that would be here for your neetings,
and so |'m happy that Anthony has joined the
Directorate. He's here as the permanent Deputy
Director, and, as he said, he is the designated
federal official for this commttee. So he wl]l
be your go-to person on policy and operational
| ssues, but Meghan Smth is still the point of
contact for l|logistics and the day-to-day issues.
| wanted to provide you sone of the
organi zational issues, and then Anthony is going
totalk a little bit about his experience, and
tal k about sone operational issues. Dr. Mchaels
tal ked about the inplenentation of the ARA, or
assi stant regional adm nistrator, for
whi st | ebl ower prograns that each of the regions
wll have. It was piloted in Regions 4 and 5,
and then 2 began it, as well. And one of the
things | want to really focus on and let you all
know that we believe it provides for us is it
gi ves soneone at the operational level, to be
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sitting there with the regional adm nistrator and
the other ARAs, to include whistlebl ower

consi derations in everything, whether we're

tal king about safety and health, whether we're

t al ki ng about outreach of all of those things.

So it gives that person a seat at the table, and
it really frees up our regional supervisory

I nvestigators to spend nore tine with their

I nvestigators, to spend nore tine review ng their
cases, providing training. So we believe it is
going to help the programin a very big way, and
it really mrrors the enforcenent prograns,
because in the area offices you have an area
director and an assistant area director. So we
believe it allows the regions to mrror the
enforcenent prograns and it allows the
Directorate up here to mrror the enforcenent
prograns, as well.

The other thing | wanted to tal k about
was an imtative that we've begun, and it's the
Alternative D spute Resolution, and under the ADR
program when both parties in a conplaint
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I nvestigation agree to seek early resolution, the
I nvestigation will be stayed or it could happen
even before the investigation begins, when an ADR
coordi nator works with both parties to see if
there can be sone type of early resolution. W
piloted those, as well, in Regions 5 and 9, and
both of those regi ons were happy and thought that
it did inmprove the program So we're working on
finalizing our ADR directive, which will provide
specific instructions on the process and
procedures. W believe that it's another tool

for the investigators to have in conplaint
resolution, and we're very happy with this
initiative.

In addition to that, we've been working
with the Federal Mediation and Conciliation
Service to develop ADR skills training curricul um
for OSHA's whistleblower staff. FMS, the
Federal Mediation and Conciliation Service,
hosted 20 of OSHA's whistleblower field staff
menbers for a 3-day basic ADR skills course in
August, and they'l|l be hosting approxi mately 15
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whi st | ebl ower program staff nmenbers for a Train
the Trainer session in Septenber. As a result of
t hese two training sessions and feedback
gat hered, FMCS wl| provide OSHA with an ADR
training material so that OSHA may continue wth
that Train the Trainer in-house, and train our
whi st | ebl ower staff for those skills in the
future.
For training, we've established a | ot
around the training. W want to parall el
whi stl ebl ower training track to what the COSHO
I nvestigators have. So we will have a permanent
whi st | ebl ower training coordi nator at our
training institute in Illinois, and provide six-
five [ph] task-specific courses for the
whi stl ebl owers, including interview ng and sone
of the basic courses that they take now. W're
I n the process of finalizing that training
directive, and it should be conpleted shortly.
We're al so exploring sone avenues where
we can provide additional training, either
t hrough WebEx Lear ni ngLi nk webi nars that would
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really be just-in-tine training, or on-demand
training. For those statutes that we don't get
t hat many conpl ai nts about, we don't want our
I nvestigators to be rusty on what that covers, so
we want themto be able to refresh the
requi rements through a |l earning that they could
tape into as needed.
Anot her thing that we've been doing is
t hat we have been sendi ng out national office
people to be out in the field and neet the
I nvestigators, be in the regional office, kind of
find out howit operates at the field level. It
hel ps t hem under stand what the needs, issues, and
concerns are in the field, and share that
I nformation. So as we're devel opi ng procedures,
we can look at it through a field perspective, as
wel | as our perspective. And then we're hoping,
I n the upcomng year, to bring field staff into
the national office so they can understand it
fromthis side of the house, as well.
So those are a few of the organi zati onal
| ssues we started, and it's in process, so |
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can't tell you that things have changed
overnight, but we're very optimstic that these
are steps that will inprove the program on many
different |evels going forward.

|"'mgoing to |l et Anthony introduce
himself, tell you a little bit about his
experience, and also tal k about sone of the
operational issues that we've done.

M5. LESSIN. Can we ask sone questions
about what you said, or do you want to do it --

M5. SPIELER  What's your preference? |If
there's overl ap between your presentations then
it would make sense to wait. |If there isn't, we
coul d take them now.

M5. SMTH: [I'mfine with either one.

M5. SPIELER Ckay. Go ahead, Nancy.

M5. LESSIN. | have a coupl e of
guestions. One is, you tal ked about this new
structure with the dedi cated whistl|ebl ower at a
high level in a region, and you tal ked about it
was piloted in Region 4 and in Region 5, and now
will go out. W just, in our 11(c) neeting,
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heard about enornous, enornous problens in Region
5 currently. So |I am concerned that sonething
that was deened to work well has allowed, |

t hi nk, what we saw as very serious problens, to
not only exist but continue. So you were in that
meeting. | was wondering if you could reflect on
that, and then |I have one other question.

M5. SMTH. Ckay, and | think we need
nore information. | know that you had asked,
could we kind of find out were they aware of it,
and all | can say is that we have asked for
additional information. So I do believe that we
wll be able to be responsive to that, but I
woul d prefer to wait until | had the whole story.

M5. LESSIN. The other question was about
the alternative dispute resolution. | am
wondering, there are tines in different kinds of
arenas where sonebody is presented with, you can
do alternative dispute resolution and get this
done quickly, or it may take a really long tine
if we go the other way, so they're kind of pushed
i nto sonething that nay or nay not bring about
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justice. So | would like nore information about
this. | think that it can, at tinmes, work well,
but at tinmes be very problematic, and one of the
things that I'd like to see is sone data, do sone
case conparisons. |If you go the traditiona
route, what was the resolution, versus if you
went to ADRwith the push to get it done quickly,
are peopl e accepting | ess settlenents than they
m ght get through the other route? Is there data
now that you can | ook at that and say this is at
| east as effective as, or there are differences
here that we need to pay attention to?

M5. SMTH. W are | ooking at the
I nformation fromthose two pilots, but our intent
Is not to force anyone into one avenue or the
other, but we are | ooking at that information, as
far as conparing the results.

M5. LESSIN. Can that get shared?

MR. ROSA: And just to add, the way the
ADR initiative worked was that at the onset of an
I nvestigation, when the notification letter is
given out, the parties are given an opportunity
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to decide whether they want to be part of this
alternative approach. |f both parties -- now, we
have to have both respondent and conpl ai nant - -
I f both parties agree, then, at that point,
I nstead of going into a full-fl edged
I nvestigation, we have a dedi cated ADR
coordi nator who is not doing investigations, so
s not even involved in enforcenent, is not even
necessarily involved in the details of the case.
They're just trying to find a resolution to the
conflict.
M5. LESSIN. And can you go back to the
traditional way if you feel like this is not --
MR. ROSA: Yes. Yes. After a certain
period of tinme, if the ADR coordi nator believes
that the case is not noving forward, then we nake
a decision, again, with consultation with --
obvi ously, the decision is the regional
adm ni strator's decision to say, okay, this case
I's not noving forward and we're going to go back
to a full investigation.

MS. SPI ELER. Go ahead.
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M5. BARBOUR | actually also had a
guestion about the ADR  You' ve answered sone of
it, in terns of how you' ve expl ained how it
starts. | just have sone detail-type questions.
Does the conpl ai nant typically have soneone to
represent their interest there?

MR. RCSA: Well, the conpl ai nant al ways
has the opportunity to have a representative if
they wish. They don't necessarily have to, but
t hey al ways have the opportunity to bring sonmeone
forward

M5. BARBOUR And from what you' ve found,
have they typically had a representative, or is
it too early to tell at this point?

MR. ROSA: It depends on the statute,
really. It really depends on the statute.

M5. BARBOUR  \What are the paraneters for
when you determ ne when ADR woul d be appropriate
to offer or not? Is it offered in every case, as
a matter of course, or are there sone cases where
you say this is not going to be appropriate?

MR RCSA: | can't recall right now the

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036

Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Tol|l Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

43

specifics in the directive. The directive was a
pilot that was piloted in two regions, 5 and 9,
and now we're in the process of noving it
forward, and the final directive has not been
finalized. W're taking basically all the

f eedback that was received fromthe pilots and
we're working on a finalized directive at the
present tine.

M5. BARBOUR Last question. So the
parties discuss. They don't cone to any kind of
agreenent. \Wat happens with the information or
what was said in that nediation? |Is that carried
on to the next phase, or is that sonething that's
supposed to remain in their confidential?

MR. ROSA: That remains confidential.
The purpose is that it doesn't have anything to
do with the enforcenent side of the house.

M5. BARBOUR: Thank you.

MR. ROSA:  You're wel cone.

MR FRUMN So |I've got a question for
you, Nancy, about the closer integration between
t he whi st ebl ower enforcenent function and the
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rest of the enforcement functions, particularly
at the regional and area office levels, and this
has to do with an issue that cane up at a prior
neeting here, when MSHA nade a presentati on about
their anti-retaliation program It's a very

r obust program and often involves m ners who
suffered retaliation after they were in contact
with the agency, because that's a very vibrant
relationship that mners have with MSHA

| nspectors.

M5. SM TH.  Sure.

MR FRUMN And | posed the question at
that tinme, whether or not MSHA treated
retaliation differently dependi ng on whether or
not the victimhad been an informant or
conplainant with the agency, as conpared to
soneone who is conplaining to his or her own
enpl oyer. Subsequently, | |earned, and we don't
have the details yet, but | learned that, from
MSHA' s standpoint, they, in fact, do treat, nore
severely, the retaliation cases when it involves
a conplainant or informant to the agency, that
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t hey are harsher with an enpl oyer when the
victim zation occurs subsequent to, or in
relationship to, someone's exercise of their
rights directly wwth the agency, which, to ne,
makes sense. There are obviously different
opi nions on the subject, that it nakes sense.

So this leads ne to ask you this
guestion. It's one thing for the agency, for
OSHA, to enhance the integration of the
enforcenent efforts at the regional and area
office level, which is great, and to provide
additional training for whistlebl ower
I nvestigators, but what |I'm wondering, what, if
anything, are you doing to provide additional
training to regul ator COSHOs about their need to
better protect conplainants and informants with
whom t hey have contact in their investigations,
and if there is any effort to do that, is there
any difference in result, in terns of how the
case is treated?

|"mnot really expecting you to respond

to that conplicated question now, but | think it
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woul d be good for you all to |ook into that,
either as a matter of practice or, potentially,
actually, as a subject of study of your IMS
data, and let us know in the future, because
t hese are inportant distinctions, and if you are,
in fact, rolling out closer integration, sone of
t he enhanced effort should be happening on the
conpl i ance COSHO side, not just on the
whi st | ebl ower investigator side.
M5. SMTH: Definitely, and I wll just
say that nost of the regions to have the
whi stleblower -- in the past it's been the
regi onal supervisory investigator go the area
office and really train the COSHGs on the
whi st | ebl ower statutes, what to | ook for, and
know the subtleties. | know, at |east in our
regi on, as we get new COSHOs, because you keep
having a turnover, that's kind of a regqgular
practice. So | believe the other regions do it,
but | appreciate your conment and we will | ook
i nto that.
M5. SPIELER G eg.
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MR. KEATING | an observation, and
sonething 1'd urge you to think about fromthe
managenent perspective. |'ma nanagenent menber.
| would note that, as Nancy alluded to, and as
you have nentioned, that this process, the
process of handling a whistlebl ower case at OSHA,
can often be one that goes on for a very
significant period of time, and that's because
you not only have the investigative phase, you
t hen have the de novo trial before an
adm ni strative | aw judge, and then you have the
review by the adm nistrative revi ew board, and
t hen you have the potential for a case to be
pul l ed and go to federal district court.

Each of these stages -- in ny experience,
| spend 90 percent of my tine litigating these
matters around the country -- each of these
stages can take 6 nonths to a year. These cases
can sonetinmes go on for 4 or 5 years, and on
managenent's perspective, can obviously cost a
| ot of noney and tinme in operational intrusions
and i nvestigations and depositions and testinony,
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and on and on and on.

For that reason, | have been a big fan of
the early ADR |'ve actually participated in it
on many occasions. It doesn't always settle, by

any neans, but | think it's a very good step, to
try to see, can we avoid 4 or 5 years of -- and |
woul d al so note, on the individual's side, | can
only imgine sonetines the stress and the anxiety
of going through this process for years and years
and years and years.

One thing that |'ve been thinking about,
and that |'d ask you to consider, is sonething
simlar to a Rule 68, Ofer of Judgnent, and what
" mtal king about is an enpl oyer saying, early on
in the case, that they are willing to offer the
i ndi vi dual $50, 000, what ever the nunber is, and
the individual is free to reject that.

But if the individual rejects that, and
then it goes on, and 5 years later the result
that they attain is |less than that anount, then
t here shoul d be sone sort of burden-shifting by
way of attorney's fees being cut off at the tine
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of the offer of judgnment, or other attendant Rule
68 relief. | think that's sonmething that m ght
be a good way of nmking sure that the process is
fair on both sides, and forces both sides to
t hi nk about whether they want to go through this
| ong ordeal.

M5. SPIELER. Ri chard?

MR. MOBERLY: | have kind of a
conbi nation of the last two issues. |'mhappy to
see that there's nore coordination on the
underlying msconduct. | nmean, we're all talking
about the retaliation part, and I'd like us to
think for a second about this underlying
m sconduct and this enhanced coordi nation with
the enforcenent division or wiwth ot her
adm ni strative agencies, | think gets at that
somewhat. But when it's conbined with this ADR
program | wonder about that underlying
wr ongdoi ng, when 90 percent of the nerit, or well
over 90 percent of the nerit determ nations are
actual ly settlenents.

So | wonder if there's any willingness or
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i nterest in |ooking at the underlying wongdoi ng
for those ADR settlenent cases. Does that nake
sense?

M5. SMTH. | guess |I'mnot quite sure
what you're --

MR. MOBERLY: So, a whistlebl oner
conpl ai ns about sone illegal m sconduct at the
wor kpl ace. From what | understand, when you said
t here was enhanced coordi nation, the enforcenent
division will go |ook at the underlying
m sconduct. Your division | ooks at the

whi stl ebl ower retaliation part of it. So I'm

50

I nterested in that underlying m sconduct, and |I'm

glad that there's enhanced coordi nation, but |
worry when | see that over 90 percent of the
nmerit determnations are actually settlenents or
done through this ADR process, that, through
confidentiality agreenents or confidenti al
processes, that underlying m sconduct cynically
gets bottled off, less cynically goes away
because the parties wal k away happy. | just

didn't knowif there was any effort to | ook at
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t hat underlying m sconduct, even in those
settl enents or ADR contexts.

MR, KEATI NG Just one question. It
doesn't autonmatically.

MR, MOBERLY: |'msorry?

MR. KEATING It doesn't automatically go
away, right?

MR. MOBERLY: Well, | nean, a |lot of
these settle with confidentiality agreenents. In
fact, alnost all of them do. Does that nake
sense now?

M5. SMTH. It does. It does. | guess
I"'mlike --

MR ROSA: Well, we do look into --
again, at the beginning of the investigation, we
get a conplaint and we give the parties an
opportunity to try to settle before we even
I nvestigate, and if they decide to settle, a |ot
of tinmes enployers will settle whether or not --
even, in sone instances, they may have proof that
there may be been enpl oyee m sconduct. But
because of the length of litigation and the cost,
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that they would just probably -- you know, it's
best for themto just proceed with trying to
settle the case.

VWhat we're | ooking for is the conplaint
resolution part, is what the ADR is focused on.

MR. MOBERLY: Sure, and | guess |I'mjust
pointing out that there's attention there,
bet ween settling the individual case --

MR. ROSA: Yes. Understood.

MR. MOBERLY: -- and getting at the |arger
m sconduct that was bei ng reported.

MR. ROSA: Right. Understood.

M5. SPIELER  Ant hony, did you have
additional remarks that you wanted to nake to the
comm ttee?

MR. ROSA: Wth regard to the operation,
yes.

M5. SPIELER  Yeah. | think we should
nove to that and then we can cone back to
questions if there are additional ones.

MR, ROCSA:  Sure. Sure.

M5. SPIELER  Thank you.
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MR ROSA: Well, first and forenost, |
wanted to thank the commttee for the opportunity
to address you. | was with you at the | ast
neeting as Acting Deputy Director, and |I'm gl ad
to be here as a permanent nenber and to see you
in the future and to work together with you.

Just to give alittle bit of background
about nyself, | have over 23 years working with
t he Departnent of Labor, nost of ny tinme, pretty
much 99 percent of ny tine, with GSHA. | started
in 1991 in the Bayside, Queens area office, and
fromthere | noved into a program anal yst
position in the New York regional office, and |
covered a nyriad of functions in the regional
office, including state plan nonitoring for over
13 years, consultation progranms. | did Susan
Howard grants in the planning and support
divisions. | was al so a regi onal supervisory
I nvestigator for the whistleblower program
tenporarily, in Region 2.

In 2006, | actually noved into the Ofice
of Federal Contract Conpliance Prograns as the
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Pl anni ng and Support Director. | had a short
stint there in OFCCP, and then | returned to
OSHA. | went back into the State Plans D vi sion.
In 2008, | noved to Tanpa, Florida, and | was
there as a safety specialist, conpliance

assi stance specialist in the Tanpa area, and in
2009, | noved over to Atlanta regional office,
first to be the Technical 13 for the

whi stl ebl ower programat the tinme, and for the
past 2 years, until just |ast week, | was one of
the two assistant regional adm nistrators that
piloted the new structure. As nentioned earlier,
it was 4 and 5. Region 4 was one of the two and
| was one of those.

And just to give you a little experience
on that, it does give you an opportunity to sit
at the table, and when you have team | eaders t hat
are on the conpliance side, the assistant area
directors they're called, or in whistleblower
they're call ed regional supervisory
I nvestigators, when you're spending all your tine
reviewi ng case files, you don't really have the
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time to focus on the strategic planning and the
goal m ssion-oriented functions of that position.
The ARA relieves that person fromthe
day-to-day reviews of the case files and all ows
that person to | ook at the goals and the m ssions
of the program and that has allowed ne to help
devel op a systemin the region, and, at the sane
time, to have team| eaders that were focusing
directly on the day-to-day work. So that was a
very uni que experience, but now I'm here and |
| ook forward to working with you.
As Dr. Mchaels nentioned -- I'mgoing to
go into some operational issues. As. Dr.
M chael s nentioned with our, the Section 11(c)
appeal s program we are actually noving away from
the term "appeals,” and we are beginning to use
the term"adm ni strative review, " because,
technically, that's what they are. They are
adm ni strative reviews under the procedures and
practice that the agency has had.

One thing that we devel oped, in order to
tackl e the backl og of all these appeal cases, was
OLENDER REPORTI NG, | NC.
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an adm ni strative review forum neaning when one
of the two reviewers -- if both reviewers believe
t hat the appeal should be dism ssed, the case is
dism ssed. But if one of the two believe that
maybe additional information is needed, or
there's probably sonething nore here, then we
have, internally, within the Directorate, an
adm nistrative review forum and then we have a
di scussi on whether we're going to send the case
back to the region for additional information or
whet her we're going to send the case straight up
to the full commttee, which is including us and
menbers of the National Solicitor's Ofice.

These di scussions have really hel ped us
in dealing with the backl og and getting these
responses fromthe regions, in wrking wth the
Solicitor's Ofice, but it's also helped us in
I dentifying areas for inprovenent. It's al npbst
| i ke an additional review of areas that naybe the
I nvestigator did not collect a certain piece of
information. W got that information and what we

are doing now, we are tabulating all that
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I nformation, that we're going to use it as a
training tool, that's going to help the field
I nvestigators use it, so when they conpl ete cases
t hey have sort of a checklist of itens that were
noted mssing in the appeals review, that now
they can do it so that it doesn't get m ssed
before the case is determned. This was
sonet hing that have actually done in Region 4,
when | was there, and it has been proven
successful, together with the Solicitor's Ofice,
because we worked together with the Solicitor's
Ofice on that matter.
Then | wanted to nmention, as you know, in
Decenber, we |aunched the e-conplaint, the
el ectroni c whistl eblower conplaint form As of
yest erday, we have received 2,614 conpl aints.
There are a percentage of those that are
dupli cates, because sonetines the conpl ai nant may
not know that they filed, and then they file
agai n, and sonetinmes we have two nunbers but it's
the sane thing, but it's probably a small
percentage of those. So it has added an
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additional burden to the work that we al ready
have, but it has proven to be beneficial for the
public to have yet one nore avenue of access to
file a conplaint. Many of them actually, are
comng in when the office is closed, which is
usually the tine that we're not in the office to
take a verbal call, so it has been proven
beneficial for the public to file their
conplaints. | get a |lot of these on the
weekends.

What we recently did in the D rectorate,
we sent a questionnaire to the field. Now,
that's been | aunched for a period of tine. W
sent the questionnaire to the field to get their
f eedback -- what's working, what's not working,
what can we do better with this form-- and we're
tabul ating that information in order to inprove
that form so that it will be better. At the
sanme tinme, we are also working on a Spanish
version of the conplaint, so that it is nmade
avai l abl e to peopl e that cannot understand
Engl i sh.
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In terms of regulation, as you know, we
are responsible for promulgating the regul ati ons
for the 22 statutes that we currently enforce.
Since the last neeting we had in March, we
publ i shed a regul ation for the Consuner Financi al
Protection Act, also commonly known as Dodd-
Frank. We refer to it as CFPA in our statute.
That rul e becane effective upon publication and
we are currently review ng the conments we
received, to public comments on that regul ation.

We al so have a nunber of other interim
final rules, or IFRs, as we call them-- the Food
Saf ety Moderni zation Act, the Affordable Care
Act, Sienens Protection Act, Section 708 of the
Sar banes- Oxl ey Act, the National Transit System
Security Act, and the Federal Railroad Safety
Act. Those are currently all in IFR status, and
we're working together with the Solicitor's
O fice in going through the comments of review
and finalizing them But although they are
interim they are in effect, so there's nothing

that's not in effect.
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We are working, however, on the one that
we don't have an interimfinal rule, which is our
| atest statute, which is MAP-21, Moving Ahead for
Progress in the 21st Century.

In terms of -- | think Dr. Mchael s al so
mentioned, wth MlUs, nost of our work is done on
the statues and coverage that is not in OSHA, and
for that we need to build good rel ationships with
our partner agencies, and |'mvery happy to see
t hat we have Robert MIler here with us today,
who's going to talk to us |ater about the MU,
and | was one of the original big advocates for
this MU, together with ny col | eague from Regi on
6. We've been working on this for many years, so
"' mvery happy to see this MU in place, and he
will explain to you the benefits that it wll
bring to the agency.

| know at the last neeting we talked
about referrals. There was, | guess, sone
confusi on about how conpliance officers wll be
referring to investigators, and back and forth,

so we issued a neno, a policy nmeno that was
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| ssued, that kind of clarified that conpliance
officers will be trained enough, as Nancy
mentioned, to know when there's a potenti al

whi st | ebl ower matter, and vice versa, once we
have a whi stl ebl ower investigation, to
automatically refer that to the safety side.

What we're al so doing, in sone instances,
If the case warrants, is to do joint
I nvestigations, because many tines we find it
very beneficial that when we go together on site,
we're showing a unified front in these instances,
and one investigation will help the other
I nvestigation in those cases.

In terns of the manual, well, we all
agree that the manual needs sone work, so we're
wor ki ng on a nunber of chapters to update it.
Specifically, we're working on two specific
chapters. Chapter 6, which is the chapter that
rel ates to danmages, cal culations, and settl enent
agreenents. This chapter is helping us -- it's
going to clarify the issues of howto do penalty
cal cul ations. W're working together with the
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Ofice of the Solicitor, which is our eterna
partner in terns of policy issues in the nmanual.

We're al so working on a chapter -- it's a
brand new chapter -- that we're going to
consolidate everything that relates to
I nformati on di sclosure, whether it's nonpublic
di scl osures between the parties while the
I nvestigation is ongoing, or whether it's a
Freedom of Infornmation Act request, a Privacy Act
request, or interagency sharing agreenents that
we have with our sister agencies.

And one last thing. Dr. Mchaels did
mention the reasonabl e cause neno, and we're
wor ki ng on that, and that should be out shortly.
Thank you.

M5. SPIELER  Thank you. So, | think I
cut short couple of questions and wanted to take
them and then we'll ask M. MIller to conme up
and talk to us about the new MOU, or am| wong
about that?

M5. BARBOUR So this goes back to

sonet hing that Nancy was tal king about, the
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sending national office staff to the regions to
find out what the issues are and di scuss that,
and that's sonmet hing we've been tal king about, we
were tal king about this nmorning in the 11(c)
subcomm ttee, what sone of us perceive as a | ack
of consistency between the regions and soneti nes
a di sconnect between things that the Directorate
has been working on, a | ot of progress that's
been nmade at the Directorate of Wi stlebl ower
Prograns that isn't necessarily always trickling
down to the regions.

So | wondered if, what kind of
i nformation or data are you col lecting fromthose
visits, and then if that's sonething that would
be sharable with the commttee?

M5. SMTH. Well, | think, in general, we
are getting general infornmation about their
concerns, et cetera, but we do, have instituted
nonthly calls with the regional supervisory
I nvestigators, so that we can share infornmation.
| think if you ook at the majority of the
initiatives that we've undergone, is to try to
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get better consistency anong the regions. So, we
know t hat what happens in one region isn't
necessarily what has happened i n anot her region,
but all of our efforts are really tuned towards

t hat .

M5. BARBOUR:  Ckay.

M5. SPIELER Can | just ask, have you
consi dered, under the statutes where you get very
few conplaints, and you tal ked about buffing up
skills -- have you considered having nati onal
experts on particular statutes, where there are
few conplaints, who would sort of be the person
who stays up on issues under that statute?

M5. SMTH: That's certainly our desire.
As our Directorate builds, we have the sane issue
that the regions have as far as kind of keeping
positions filled, et cetera, but that is the goal
that we want to --

M5. SPIELER | wasn't necessarily
suggesting that additional people be added to the
Directorate as nmuch as | know you have a
coordi nating commttee around the country, you

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036

Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Tol|l Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

have figured out ways to deal with sonme of the
limted resources, and it just m ght nake sense
at sone point to say, well, in Region 5 we're
goi ng to have soneone who really is an expert on
this statute, and if there are questions that
come up around the country, call her.

M5. SMTH. R ght. And we are
encouragi ng our regions to do that, and share
that, and make known, oh, this personis really
good in this statute, or has a | ot of experience
in this particular statute. So it is one of our

M5. SPIELER Ckay. That's great. That'
great.

M5. SM TH: Thank you.

M5. SPIELER  Anything else? M. Mller
do you want to conme up, take a seat, introduce
yourself, talk tous a little?

MR. EHERTS: | have a fast question on
t he e-conplaint program Have you seen a
pl at eaui ng of f of the conplaints, or are they

still on the rise?
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MR. ROSA: At the very beginning, we
received quite a few | thought, in the sumer,
there was -- | personally noticed, because | get
an e-nail every tine any conplaint is filed, and
| get themat three in the norning, or on a
Saturday afternoon. And | have seen a little bit
of alull in the sumrer, so |I'mkind of expecting
maybe it wll conme back. But | have seen
slightly, maybe a slow 5 to 10 percent |ess than
what |'ve seen before, but we have seen a little
bit a lull, but they are comng in, yeah.

MR. EHERTS: M/ experience in business is
when you shine a |light on one of these reporting
systens, they tend to encourage reporting, and
t hen when you respond and peopl e see that action
I s being taken, that encourages even nore, until
you get to a point that action is being taken,
just fixing an underlying problem and then it
starts to drop off, and | was just wondering
where we were on that curve.

MR. ROSA: Well, in the very beginning --
we started in Decenber, and we didn't get that
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many i n Decenber or January. |'Ill have to say,
around March, when we had the | ast neeting,
March, April, May, we did have a trenendous
spi ke. | nmean, we would have nonthly calls with
the field, and they would say, "This is really
taking too nmuch of our tinme. We really have so
many conplaints comng in, with all the other
conplaints that we have, whether they're in
writing or they're comng in by fax, or they're
comng in by phone, we're getting all these
conplaints.”

| have a feeling, at |east ny persona
experience has been that it's kind of slowed down
slightly, but I’"mnot going to rule that this has
gone to a lull yet. | thinkit's alittle too
soon for that.

M5. SPIELER M. MIller, you have the
floor.

MR. MLLER  Good afternoon. M nane is
Bob MIller. I'mwth the Federal Mtor Carrier
Safety Admnistration within the U S. Departnent
of Transportation. |I'mthe Ofice Director for
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Policy, Strategic Planning, and Regul ati ons,

whi ch sounds a little bit odd. [It's not the
enforcenent office. In nmy prior experience, |
was a regional field adm nistrator for our
conpliance and enforcenent prograns. Qur office
manages the audit |iaison function, which has the
O G the GAO NTSB, and we al ready have a
wor kf | ow process on O G hotline conplaints. So
when the MOU -- which I'mgoing to speak to in a
nonment -- was devel oped, our agency nade a

deci sion to put the managenent of that function
under ny office, and one of ny divisions to
manage it.

As M. Rosa nentioned, we executed an MOU
bet ween OSHA and the Federal Mtor Carrier Safety
Admi nistration earlier this summer. He was one
of the primary founding fathers of it, along with
one of ny partners. Wat this MU really does
for us is it formalizes what has historically
been an informal relationship in our field
offices. Sone field offices participated nore
actively with our OSHA partners. Sone were |ess
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active or didn't know who their |ocal partners
were. M. Rosa was fortunate to work with a
woman in our office in Atlanta by the nane of
Lucy Johnson, and they had fornmalized their own
wor ki ng rel ationship on a | ot of OSHA FMCSA-

rel ated issues.

So this MU that we executed this summer
was the culmnation of that effort, and
formalizes those rel ati onships, and now it gives
us a benchmark or a framework for us to work
col l aboratively in the future, across the nation.
One of the other things that the MOU does for
both agencies is it really addresses one of the
findings of the recent GAO audit on coll aboration
on STAA whi st | ebl ower protection findings.

Wth regard to the MU itself, there are
really four key points to it, collaboration on
I nvestigation a key one. (oviously, OSHA has a
role in the enploynent resolution issues with
drivers who nmay or may not have been term nated
for a safety-related i ssue, where we have the
safety oversight of the industry, as a whole. So
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what the MOU | ays out is a conmmuni cation strategy
where, if conplaints cone into OSHA that are
strictly a safety issue, wthout an adverse

enpl oynent-related item they will kick it over
to us, for us to investigate froma safety

per specti ve.

SSmlarly, if we get a conplaint in one
of our field offices, it wll funnel back through
us, to OSHA, where it's related to an enpl oynent
adverse action. And where there a common, a
duality, if you will, we can al so work
col | aboratively on those investigations. So, in
other words, if it's a safety issue with an
adverse enpl oynent action, perhaps we wll send
I n investigators together to do that
| nvestigati on.

The ot her key aspect of it, as M. Rosa
mentioned, was data-sharing. Wthin the MOU, we
have sone publicly accessible information about
truck and bus conpanies. Sone of you may be
famliar, if you ve been watching the paper at
all lately, about transportation issue. The
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safety neasurenent systemis one of our key tools
for identifying safety performance issues with
truck and bus conpanies, and nmaking it publicly
available to not only the industry to nake
deci si ons about selecting carriers for operation
but also for the public to nmake deci sions about
who they want to do busi ness wth.

While that information is publicly
available to OSHA, we al so have a pl ethora of
data behind the scenes, that we can special data
runs about a specific conpany -- for exanple, the
driver who nmay be conpl ai ning about it, an
adverse enpl oynent action. W nmy be able to
| ook at how many inspections has this driver been
subject to. Wat is their safety performance
been in the past, that m ght help with the
| nvestigative process on the OSHA side of the
house.

So, within the MU there is a data-
sharing part. | know you all are starting your
dat abase with regards to nonitoring these
conplaints, and we're going to get into a
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potential this norning, on the transportation
commttee. W had a di scussion about possibly,
sonetinme in the near future, doing sone kind of a
m x-and-match, if you wll. Let's |look at the

hi story of the conplaints that are comng in
about these conpanies and let's see if there's
any kind of commonality about the safety profiles
of those conpanies, to see if there is any kind
of findings we can cone up with there.

The third issue is training. Shared
training, about two things. | have to admt, our
field staff don't know what OSHA does, as far as
what their investigative processes and procedures
are, and what their roles and responsibilities
are. W do know Federal Motor Carrier Safety
regul ati ons and the hazardous naterial s
regul ati ons, because that's what our
I nvestigators do on a daily basis. So there are
sone cross-training opportunities there, where,
in the future, as opportunities present
t hensel ves, we will provide training about what
the Federal Modtor Carrier Safety regulations are
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and, simlarly, OSHA staff can cone out and speak
to our field staff. W do have annual in-service
training, so we could have the OSHA staff cone
out and explain the whistl ebl ower process and the
ot her enforcenent progranms within OSHA s
capability.

In fact, last year, even before the MOU
was in place, we sent one of our enployees, Tom
Yeager, over to headquarters here at OSHA to do
sone training on the hours of service, which is
one of the key conplaints that you get in the
truck and bus industry, with regard to
enpl oynent. And next week, Lucy Johnson will be
down in Dallas doing sone training with the
regi onal OSHA staff on our regulations, so that,
again, the sharing, the collaboration is already
well in play.

The | ast piece of the MU is annual
reports. There is an agreenent that we wll
share information on an annual basis that wl|
hel p get a better understanding of the |evel of
effort that both agencies are putting into this
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work, as well as to get sone summary data about
what have been the outconmes. So each year, on
March 31st, we will send an annual report to each
ot her, kind of summarizing the activities.

Now | will say this. The MU was
executed a couple of nonths ago. W are still
wor ki ng out the kinks on the inplenentation, but
as | nentioned earlier, many things are already
in play, as far as the collaboration goes. As we
wor k through those issues, one of the reasons |I'm
here today, ny participation on the
transportation commttee, is to engage our
st akehol ders.

That comm ttee al ready gave us a couple
of good ideas this norning on sone things we can
do in our sharing, but | |ook forward to working
with this coonmttee, the WPAC, in the future, and
" m1looking forward to a positive and productive
relationship in the future. | can answer any
guestions you m ght have about the MOU.

M5. SPIELER Before we do that, nay I
ask, will you be able to be present tonorrow when
OLENDER REPORTI NG, | NC.
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the transportation subcommttee is reporting? Do
you know?

MR MLLER |I'mnot sure yet. Bob asked
me that this norning, and I'mgoing to check ny
cal endar for tonmorrow, because | do have sone
appoi ntnments, but | had commtted today's tine,
but | can probably make nysel f avail abl e.

M5. SPIELER. Yeah, no, and we do
appreciate it. | was just wondering, because
since you had been part of the conversation this
norni ng, | thought your perspective m ght be
useful for us when we have those conversations
tonorrow. And it |ooks, for your information --
we can talk about it nore over the break -- but
Marcia is going to have to | eave because of a
famly energency and will be able to call in
tonorrow afternoon, and we think that what we'l]|
do is put the transportation conmmttee report
| ast, in order to acconmpdate her schedul e, which
Is likely to be after |unch.

MR MLLER  Ckay.

M5. SPIELER Richard, go ahead.
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MR. MOBERLY: Thanks for comng in. |
don't want to bel abor the point | was naking
earlier, but this presents kind of an interesting
opportunity for sone specifics on howthis
col  aboration mght work to get at the underlying
conplaint of a whistleblower retaliation claim
If | understand this MU correctly, a
whi st | ebl ower makes a conpl aint about, let's say,
hours of service, | think I heard you say, and is
retaliated and gets fired for that. So they file
a conpl ai nt under STAA with OSHA

You have not heard, in your agency, about
this hours of service conplaint yet, so OSHA gets
this hours of service retaliation conplaint. Am
| hearing you right that there is sone
under st andi ng, and now t he underlyi ng hours of
service conplaint will cone to you, and you w ||
I nvestigate that separately?

MR MLLER Yes. That's the general
| dea that we would |l ook into the safety issue of
the conplaint itself. Again, our role would be

the safety, if there's evidence to support that
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there is a safety problemin the conpany. The
conplaint, in and of itself, may not |l ead to an
| mredi ate investigation, but, as | nmentioned, we
have a | ot of data about conpani es.

"Il give you an anecdotal one. W

recei ved one just the other day. The driver

said, "I was term nated because | refused to take
arun. | was already out of hours. | refused
the run and they fired ne on the spot." OSHA

sent that to ny office. W |ooked at it. The
conpany had a very high incidence of hours of
service violations in their safety record.

You know, it doesn't neant that the
conpl ai nt was validated fromthe enpl oynent
perspective, but there is certainly a safety
problemin our records. And we al so noted that
there wasn't an investigation conducted of that
conpany in the very near past, so, therefore, we
are going to send that out for an investigation.

MR. MOBERLY: Ckay. And if the
whi stl ebl ower and the conpany reach a settl enent
on the retaliation conplaint, would you consi der
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yoursel f bound by any confidentiality agreenent

t hat that whistleblower mght have, so if you
wanted to investigate the underlying conplaint
and they said, "Gosh, | can't talk to you because
| signed this settlenent agreenent"?

MR MLLER Well, it's an interesting
gquestion. Froma | egal perspective, | couldn't
answer that question because |’m not 100 percent
sure. But what | would tell you is that when we
go in and investigate the conpany, we're not
going to be |ooking at just that one driver's
violation. So, in fact, one of our requirenents,
and much |like OSHA' s requirenent -- or maybe not
| i ke OSHA's requirenment -- we have to keep the
conplainant's identity confidential.

So when we go in and do a safety
I nvestigation, | cannot divulge who the
conplainant is at all, and, for the nost part, we
would i kely sanple 5, 6, 7, 10 different
drivers' records. W nay include that
conplainant's records in that, and |likely we
woul d, just to see if it would validate their
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conplaint. But froman overall safety
perspective, we're | ooking at the conpany as a
whol e, and what are their safety practices, with
regards to hours of service, not necessarily that
specific driver and that specific incident. Does
t hat nmake sense?

MR. MOBERLY: It absolutely nmakes sense.
Thank you.

M5. SPIELER Dave, did you have one?

MR. EHERTS: | had exactly the sane
gquestion, so | think it's right. Just on the
converse of that, would you give it any nore
attenti on because the original conplaint was
retaliated agai nst?

MR MLLER The safety issue, in and of
itself, is our primary mssion, is safety.

MR. EHERTS: So they're fairly
| ndependent ?

MR MLLER Correct. W get conplaints
out si de the OSHA environnment, where they're just
saying, "My conpany is requiring me to violate
the hours of service on a daily basis."” They' ve
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not been fired. They've not been threatened to
be fired. They're just doing it because they
want to stay enployed, so there's really no OSHA
role yet, because they've not had any. Perhaps

t hey have not filed a conplaint with OSHA, but we
get those on a daily basis froma conpany, and
then we | ook at the conpany's safety record and

we say, you know, where there's snoke, there's

fire.

If there's safety data that kind of
supports it, it will get elevated. | nean, we
have |imted resources, as well, as far as how

many conpani es. W have over 535,000 conpani es

we regul ate with about 325 field investigators,

so do the math. It’s not easy. But, at any rate
MR. EHERTS: No. | think it's a nodel
program interagency. In think intra would al so

wor k, right?
MR MLLER  Correct.
MR. EHERTS: So if there was a conpl ai nt
of retaliation, | think it ought to be referred,
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then, to the field office to investigate the
original conplaint --

MR. MLLER  Correct.

MR. EHERTS: -- and, conversely, if a
conplaint cones in to the field office, and
they're investigating it, and they find out,
subsequently, the enployee is term nated, they
should refer it right over to them too.

MR MLLER Right, and | nay have
overl ooked it because ny notes are short. \Wen
we get conplaints of an adverse enpl oynent
action, regardl ess of whether or not we're going
to investigate on the safety side, we are kicking
it to OSHA for their investigation, because they
obvi ously have the primary role for that. |
apol ogi ze for not nentioning that earlier.

MR. EHERTS: No. that's perfect.

MS. SPIELER. G egory.

MR. KEATI NG Just really quickly.

Ant hony, am 1 right that you have simlar MoUs
with a nunber of other agencies?

MR. ROSA: That's correct.
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MR. KEATING And do they share,
generally, one of the four fundanental elenents,
which is this collaboration on investigation?

MR. RCSA: Actually, what we did in this
MOU, as we've done with all the other MOUs, is
that we formalized it, because we have had an
establ i shed practice of always sharing a copy of
the conplaint when it canme in, so that the sister
agency can determ ne whether they're going to do
an investigation or not. This formalizes that
practice. What this does, it gives us the added
benefit of getting access to the databases that
we don't have access to, that would help us in
t he case.

As Dr. Mchaels nentioned earlier, they
have dat abases that tal k about the safety fitness
of the conpany, as well as it tal ks about the
driving safety records of the drivers. That
really helps us wth, specifically, for exanple,
on credibility issues. 1Is the driver a really
safe driver? D d the conpany really prove their
position that this is not a really good driver,
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and that's why they took action, or vice versa.
Did the conplainant prove that this conpany is
just a bad actor? So those databases are cruci al
for us in helping us determne that credibility
part, and to test any pretext on either side of

t he house.

MR. KEATING And is there anywhere on the
very useful website where you could find the MiUs
that your Directorate has with ot her agencies?

MR. ROSA: They should be. They are all
on the OSHA. gov website, yes.

MR. MLLER  You know, to Anthony's point
on the driver issue and the credibility issue of
the driver, and the conpany, for that matter, is
we do have that driver database. So, for
exanpl e, if conmpany has had 100 i nspections in
the last year and they had an hours of service
problem it could all be that one driver that had
filed the conplaint. And the conpany may say,
"Well, that's why we fired him He's constantly
violating the hours of service," and you can | ook
at it and perhaps he had had viol ati ons dati ng
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back 6 nonths, 8 nonths in time, and then they
finally term nated hi mnow.

Again, that's just a scenario that could
help them And the terminology I'musing is
triaging the conplaint to see which direction
t hey ought to go, which ones would be likely to
be substantiated or not. So, again, the data is
available, and we're willing to share.

MR FRUMN  So, interesting. Just FYIl
for the commttee nenbers, an interesting
expansi on of the anti-retaliation program under
the Service Transportation Act is the recent
congressi onal directive on FMCSA to include an
anti-coercion principal in all of its new
regul ati ons, which doesn't even require the
comm ssion of a retaliatory act by the enpl oyer
to trigger an agency action. |It's retaliation
preventi on.

So, Bob's talked to us about it sone.
There's a Federal Register notice that took
coments at close last nonth. | don't want to
put you on the spot about it now-- | don't know
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how much tinme we have -- but it is an interesting
approach that was nandated by the Congress, to
say to an agency, not only do you need an anti -
retaliation provision, which, in this case, was
punt ed over to OSHA, but you, yourself, have to
put a retaliation prevention provision in your
regul ations. So | encourage you to | ook at the
anti-coercion proposal that FMCSA publi shed.

We'll get a final rule in a year, maybe, or
somnet hi ng.

MR MLLER W are targeting, hopefully
-- | don't want to put a tinetable on it, but
we're | ooking towards early 2015.

MR FRUMN Rght. So we'll have a
definition of coercion in the trucking industry,
which wll then be used in forthcom ng
regul ations as a prohibited activity, all at the
service of preventing retaliation in the first
pl ace, and there's a whole back story to it and |
don't want to take up the tine. | just want to
make people aware of it.

MS. SPI ELER:.  Nancy.
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M5. LESSIN. Can that, perhaps, be
circul at ed?

MR FRUM N  Yeah, sure. If we have it,
we'll do it. That's fine. Yeah. W'IIl send it
ar ound.

M5. SPIELER  Just one quick question,
and it's nore out of curiosity. STAA | think,
Is the only statute that includes independent
contractors as well as technical enployees under
its anti-retaliation provisions, and I'm
wondering if that has any effect when you're,
either on the retaliation investigation that's
done on the OSHA side or on the communi cati on,
gi ven that an independent contractor in the
I ndustry may drive for nore than one conpany,
presumabl y.

MR MLLER Well, froman investigative
perspective, on our side, that is a comon
concern as to who is that independent owner -
operator driving for at the tinme of either the
conplaint, the crash, or whatever the issue we're
I nvestigating. So it does add a | evel of
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conplexity to our investigations, but | think

t here's enough docunentation the process,
supporting docunents, to figure out who they're
working for. |I'mnot sure |'m answering your
questi on.

M5. SPIELER  Well, | was just curious,
because of the owner-operator drives for a numnber
of different conpanies, which, presumably, many
do but not all, then does that have any inpact on
the way you | ook at those data, because you were
t al ki ng about | ooking at the driver's history and
t he enpl oyer's history, but when you're dealing
with the many, many owner-operators out there who
may be claimng retaliation by a particul ar
conpany, right, | assune because they're not
bei ng asked back to drive again, so how do you
process the data issues there?

MR MLLER Al of our roadside
I nspections -- | was telling the group earlier
this norning -- we do over 3.5 mllion roadside
| nspecti ons per year, not our agency but our

state partners, through our grant prograns, 3.5
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mllion inspections. Al those inspections are
tied back to a USDOT nunber. So even thought

t hey' re an i ndependent owner-operator, naybe
driving for three different conpanies, at that
time of inspection, through investigation at the
time of inspection, it's determ ned who is the
notor carrier they're working for at that tine.

M5. SPIELER  Ch, okay.

MR MLLER So the outcone of that
particul ar inspection would go to that conpany.
Your question is well nmade when you | ook at a
driver. W also have the converse opportunity,
wi t hi n our database, then, to | ook at a driver.
One of the things we | ook for when we do
I nvestigations, are they driving for nultiple
conpani es? Their hours of service m ght | ook
good for Conpany A --

MS. SPIELER R ght.

MR MLLER -- but they're also
nmoonl i ghting with Conpany B, and we have t hat
data possibly available to us, as well, during
our investigations of an individual conpany. So
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we can flip the data by driver or carrier,
dependi ng on which direction we need to go with
our investigation.

M5. SPIELER  Thank you. Any other
gquestions? W're going to take a brief break
ri ght now. When we cone back, we actually have a
| ot to do. There are three different
presentati ons, conversations, one about the data
that's being kept by the Directorate, and where
we are in terns of capacity to analyze it; a
second presentation froma representative of the
United Auto Wirkers regarding their experience
eon the ground, particularly with Section 11(c)

I nvestigations; and, third, a presentation from
t he NRC.

Al of the subcommittees have fini shed
their work, or finished it enough so that we w ||
not need the 4:30 to 5:00 tinme for the
subcomm ttees to reconvene. So after our break
we nay go a little | onger on the other
conversations. | know that Marcia will have to
| eave at 4:30 to catch her flight, and ny
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apol ogies to you, but we will probably continue
at that point.

So | just wanted to frame the post-break
time, and we'll take a 10-m nute break now.

[ Break taken from2:54 to 3:07 p.m]

M5. SPIELER. [In progress.] -- started,
| would appreciate it. A couple of housekeeping
matters before we get started. First, as a
matter of formality, we need to nmake the agenda a
formal part of our record, and it should be
entered as Exhibit 1, as part of the record. [|'m
not going to read it. There are copies of the
agenda in the back, if anyone hasn't seen it.

[ Exhibit 1 entered into the record.]

And second, if there are people who have
joined us since we did introductions at the
begi nning of the neeting, |1'd really appreciate
it if you would introduce yoursel ves.

MR. MODAKAM  Yes. | am Di nkar Mbkadam
I"'mwith the Association of Flight Attendants,
Conmruni cati on Wbrkers of Aneri ca.

MS. COLEMAN: |I'm Nicole Coleman fromthe
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Nucl ear Regul atory Comm ssi on, Enforcenent
Speci al i st, Acting ADR Program Manager.

M5. JARRIEL: |I'mLisa Marie Jarriel.
|"'mthe NRC s Agency All egation Advisor.

MR STEUB: Phil Staub from WVATA' s
O fice of Counsel here in D.C

M5. SPIELER  Thank you. So the first
subject for our first day post-break conversation
Is to take a | ook, have Anthony explain to us
what's going on with regard to data collection on
whi stl ebl ower conplaints at OSHA, and to open it
up for some conversation about ways in which the
data nay be useful for the commttee's
del i berations, and, also, what suggesti ons people
may have for how OSHA may be able to make use of
it inthe future. So, Anthony, you're on again.

MR. ROSA: Thank you. Do you prefer |
stay here or do you prefer | --

M5. SPIELER Actually, it doesn't matter
tone. It's fine for you to sit still.

MR. ROSA: Ckay. Well, thank you. |
appreci ate, once again, the opportunity. \Wat I
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decided to do, since data, | notice, is of high
| nportance to the comnmttee, is to give you an
overvi ew of what our database | ooks |ike. And you
all have a handout that should be, that was given
earlier today. It says OSHA Wbl M S.

M5. SPIELER. And if this could be marked
as our second exhibit, | would appreciate it.

[Exhibit 2 entered into the record.]

MR, RCSA:  Yes.

M5. SPIELER  Thank you.

MR, ROSA: Just to give you a little
background, the whistlebl ower program has --

[ Si mul t aneous speaki ng. ]

M5. SPIELER No. It was handed out.

[ D scussi on about who needs the handout. ]

MR. ROSA: Ckay, by way of background,
t he whistl ebl ower form sone people call it the
OSHA 87 form It was part of the overall OSHA
dat abase, goi ng back for many years, in the
former, or, in sonme parts, still existing NCR
system It used to be part of the NCR system
together with the CSHA 1, the OSHA 2, the 1(b)'s,
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all the fornms that are currently on the safety
and health side. | say this because when |
started in OSHA, | was the I T expert in Bayside,
Queens, so I'man I T person.

Before -- as you may have known, or
possi bly know, the safety and health forns have
been recently mgrated to AS, OSHA Infornmation

System but way before that, many years before

that, the OSHA 87 form and sone other forns that

were created for other prograns, a VADS form for,

| think, VPP, and other forns that were created,
were basically mgrated fromthe NCR system and

put onto what we now have, the WbIM S,

And we've had this for many years. |It's

basically taking the sanme exact formand putting

it intothis WbIMS system So although sone

peopl e may think that whistleblower is still

behi nd because we are on IMS and everybody el se

in OSHA is on OS, we actually m grated way
before the safety and health side mgrated from
t he NCR system

There are sone limtations to the
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dat abase, and I'mgoing to go over those with
you, as | proceed. But when we log into the
system this is the screen that we get. The very
first page is what we see on the screen. W have
a fewtabs on the top. It says Main Page, Oacle
Reports, Online Help.

| clicked on Oracl e Reports because |
wanted you to see the full page. It gives you,
on the far left, just below where it says WbIM S
you have Activities and Hours, Whistlebl ower, and
Manage Profile. The one that's used the nost,
obviously, is the tab call ed Wi stl ebl ower,
because that's where the formis. Activities and
Hours is where the investigator enters the anount
of time that they spend doing the work.

And then, to the right, you see a |list of
the available reports that we have on the system
At the end of this package, we have given you a
sanpl e of one of the reports, which is actually
the data that we use to popul ate the performnce
statistics spreadsheets that are posted on our

website, that recently, as requested by the
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commttee, we have nmade it avail able both in PDF
and in regular DOC format, so that you can
download it in any way.

So the first thing that we do is we go
into the systemand we click on the term
Wi stl ebl ower, on the tab, and you go into the
follow ng page, and then you initiate the form
The first thing that we do is we call it the
Create Intake Form The first thing is we | ook
for the reporting ID, which is what identifies
the office where the investigator is located. In
this case, | left the reporting ID out, instead
of sanitizing, because | wanted to expl ain that
05 nmeans that this is a Region 5 case, 229 is the
identity for that particular region, and 00 neans
that it's federal and not a state plan. That's
how t he desi gnati on worKks.

Then you have a nunber of other fields,
and in this particular, the way the copy cane
out, anything that has that black box next to it,
it's actually a drop-down arrow, and a drop-down

arrow gives you the city code, the investigator
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| D, conplaint salutation -- Ms., Ms., M. --
first name, mddle nane, last nane. You also
wll notice, in these fields, that anything that
has an asterisk is a required field. [If it
doesn't have an asterisk, it's not required.
Respondent nane, conpany type, and then you go
into the case type, conplaint filed, date adverse
action, and the nethod of filing -- by mail, by
e-mail, by however the matter may be.
And you go into the next screen, on page
3, and now you're getting a little bit nore
I nformati on, as you nove on fromthe intake into
the actual conplaint part. W're still in the
conpl aint phase. W're not in the docketed phase
yet, of the conplaint, because we have not
det erm ned whether we are going to docket this
case or it's going to be admnistratively cl osed.
Now, m nd you, admnistratively closed cases only
apply to three statutes. That's Section 11(c),
AHERA, and | SCA. Those are the only three that
we can adm nistratively close. The other statutes
we cannot do adm nistrative closure.
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Then you see the nane of the conpl ai nant,
and now you have a case nunber. This is a
system gener ated case nunber, based on what you
entered on the previous field. A 5 neans that
this is a case that is designated as a Region 5
case. The next four digits is the city code that
you entered on the previous field, and it
identifies that city location. A 12 neans the
fiscal year that it cane in, based on the date
that you filed the conplaint, so now, as of
Cctober 1st of this year, every conplaint that's
filed as of October 1st is going to have a 15
nunber. And then 030 is the next sequenti al
nunber that the system gives you.

An activity nunmber is an internal nunber
that the system gives you automatically. No
particul ar purpose for the activity nunber unless
you want to try to do any searches inside the
system W really rely on the case nunber.
That's our identifier for purposes of tracking.

Then you have, again, the case type that
you entered before. The investigator |ID gets
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prefilled. Date filed conplaint, the date that
t he conplaint was assigned to an investi gator,
the allegation code, the allegation sumary, and
|"mgoing to go down this very quickly, because
on the next page it's really going to explain it
in greater detail. |In fact, | ask that we nove
to the next page.

In this next page, you would see that now
the case type -- this is a separate exanpl e,
because | wanted to point out sonme of the
limtations that we currently have in the system
Right nowthis is a case that apparently is from
Regi on 1, because the first nunber on the top
says Region 1, and it's an FY, fiscal year, 14
case. It also shows that the case type is STAA
nmeaning that this is a surface transportation
case.

The conplaint was filed on May 1, 2014,
and then, in the allegation code, you will notice
that it has a drop-down, and these are the
options that we have on the drop-down. Was it

filed with another agency? Ws it a refusal to
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performthe work, neaning a work refusal issue?
Was it filing with the primary agency or was it a
conplaint internal with managenent? D d the

enpl oyee participate in a safety and health
activity, whether it was inside with the conpany
safety and health programor did they participate
in a DOT inspection? WAs this a specific

all egation of reporting an accident or an injury,
or did the person testify in a proceedi ng?

You have the investigator assign date,
the date that the adverse action occurred. The
adverse action types -- here, you have to click
at | east one of these types. You can click nore
t han one, but at |east one of these types has to
be clicked on in order to have the conplaint nove
forward

Then you have the section called
Statutory Inplications. Wat happens in our
system and we're trying to work with our IT
departnment to find a way to address this, is if
we have a conplaint -- and it happens, | don't
want to say a lot, but it happens at sone regul ar
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I ntervals, especially in surface transportation
cases, where you may have an allegation of a
truck not being worked properly, but it's also
the safety of the enployee. So you may have a
conbi nati on of statutes where it's STAA and
11(c). The system does not allow us to have two
case types. It only allows us to have one. So
then we use statutory inplications to click to
click on the boxes of any other statute that nay
al so apply.

The limtation that we have is for
tracki ng purposes. This | ooks |ike a STAA case.
It doesn't look Iike an 11(c) case. W know,
because it says statutory inplication, but when
we want to report, and for statistical purposes,
this is going to appear as a STAA case and it's
not going to appear as an 119(c) case.

Al so, when we go into the part down the
road in the process where we | ook for appeal,
it'"s only going to foll ow the appeal process for
one of the two. It's going to always followthe
one that says Case Type. So we're working right
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now wth our I T departnment and trying to have it
where the systemwould all ow us to access
multiple case types, so that we could have
multiple decisions and nultiple foll owthrough to
the end of the case, the cradle to grave, that it
follows both of them

Then you have, at the bottom the
adm ni strative closure, reason for adm n cl osure,
details for that reason, and if it's actually
adm nistratively closed. And then you have that
I nformati on note on the bottom that if you are
going to adm nistratively close this, then all
these other fields are required. But the system
al so has a check that wll not allow us to close
a case if it's not an 11(c), AHERA, or | SCA.

And, for procedural purposes, we need to
get the conplainant's consent in order to
admnistratively close. W wll not close, we
are not supposed to close any case. | know we
have a significant nunber of cases on 11(c) that
are admn closures or what we call screenouts.

We have received consent fromthe conplainant to
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do so. O herwse, we wll docket the case, and

i f we believe the case shoul d be dism ssed
because it's untinely and no jurisdiction, we
will then dismss it, give a secretary's
findings, and give that person appeal rights. So
adm n cl osures only apply when the conpl ai nant
consented to it.

Once we have determined that the case is
bei ng docketed, we nove to the next field. In
the next field, now you have a series of other
dates, below the statutory inplication.
Everyt hi ng bel ow t here has changed. You have
conpl ainant notification date, the respondent's
notice date, interview date, when the position
statenent was received, when the interviews were
conpl eted, and so on.

These new dates were added recently, as
part of the departnent's custoner service
noderni zation project. | was part of the initial
group that worked on this, a couple of years ago.
We added these fields, and we're actually testing
it right nowin one of our regions. | believe
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we're testing it in Region 6. This is a
Presidential initiative that we're working
together in the departnent, together with the
O fice of Wage Hour and OFCCP in which the
parties will have the ability to know, online,
real -time, what is the status of their case.

So instead of having to call us, they can
go online, get an identifier to nmake sure that
the data is protected, because this is Privacy
Act information. So that's why our data is not
available to the public, because it's Privacy Act
I nformation, so only the parties that are
entitled to the informati on can have access to
it.

These fields have been created in order
to popul ate where, in the pending phase, is the
I nvestigation. W're testing the systemright
now w t hout these dates, because there were sone
conplications in the programm ng of that system
But we have expressed to the programmers that are
outside of OSHA, at the other departnent |evel,

t hat once all these bugs have been fixed and the
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programis functioning, we want to add these
dat es, because this was the purpose of adding
themto the system plus we want to be responsive
to the parties to knowit's not just pending;
It's pendi ng sonewhere.

Maybe it's pending review by the
supervi sor. Mybe it's pending review by the
solicitor. O nmaybe we're waiting to conplete
the interviews. But it's sonmewhere in the
pendi ng phase, instead of just one blanket term
So that's why those dates were added.

It has additional dates, for exanple, if
the case is transmtted to the regional
solicitor's office, and when it canme back. That
happens a ot with cases that we are | ooking for
potential nerit, and we're seeking the
solicitor's office's review and | egal anal ysis,
If they want to pursue nerit or not.

And t he next page, now we nove into the
tab, and as we go along, you will notice that I
was progressing through the tabs on the top of

t he screen. Each screen has a tab and we nobve
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along. Now we're in the Determ nation tab, and
on this particular case, you will notice that it
has a series of entries. Al say 7/20/ 2012, but
just for purposes of us to educate on how this
wor ks, if this conplai nant kicked out, we have
one of the provisions in sone of our statutes
that allows a conplainant to kick out the
district court. Wien does the conpl ai nant ki ck
that out? Then we have if the district court
dismssed, if it went to appeals, and how t hat
appeal dism ssed, and so forth.

The last entry, once all the process is
conpl eted, would say Final Determ nation. That
woul d i ndicate that the case is closed. |If the
final determ nation does not say yes, then the
case is technically still open, sonmewhere, in
sonme appeal process, SOme revi ew process
somewhere, but once it has a final determ nation,
it would say yes, and that woul d be the fina
date, and the case can now be filed away in the
fiscal year in which it was closed, and then it
goes to the disposition schedule with the
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Nat i onal Archives, and it goes through the
process of that disposition of that record, in
accordance to the final entry date.

M5. SPIELER So | assune that if it goes
to the ALJ level and then the appeal |evel inside
DAL, it would be on here?

MR. ROSA: If it was there. For exanple,
In this case, because the conpl ai nant ki cked out

M5. SPIELER  Yeah.

MR. ROSA: =-- this is an exanple, it goes
straight to the U S. D strict Court.

M5. SPIELER: No, | understand that. |
was just asking that if it's going to the ALJ,

t hat woul d be on this page.

MR. ROSA: It would show the ALJ, and |I'm
gl ad you nentioned that, because we al so have the
docket nunber, and what we have been using in the
field is we wll put the docket nunber that the
ALJ assigned, for tracking purposes. There are
I nstances of nultiple conplaints com ng naybe
fromthe sanme person, and they may have separate
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nunber assigned by the adm nistrative | aw judge,
so we want to make sure that the files and al

t he responses and docunentation we receive from
the ALJ are kept in the respective file. So we
put the ALJ docket nunber, and the ARB docket
nunber, as well, and if it goes to district
court, we also put that nunber. So that docket
field helps us track this all they way to grave,
to the end of the case.

MR. KEATING Anthony, if it gets kicked
out and it goes to district court, how are you
able to nonitor the progress of the case once
it's in federal district court? Do you actually
wat ch the case?

MR. ROSA: W actually mark it as a final
case, and nost of the tinmes we don't. But
soneti mes, when the district court does give us
I nformati on, we can go back and update the
system But nost of the tinmes we have not gotten
any responses back fromthe district court. This
Is just for exanple purposes. W have the
ability to do that but we have not gotten
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responses back. | nean, ny experience has been,
' ve not gotten responses back as to the final
outcone once it went to district court.

MR. KEATING So ny point is --

MR. ROSA: Except for 11(c), for exanple.
The 11(c), we do.

MR. KEATING M point is that you said
earlier you won't mark it as final determ nation
unless it's reached a real end point, like the
appeal s court has dismssed it. So,
theoretically, you nmay have cases that just hang
out there forever.

MR. ROCSA: W have cases sitting there
forever, yeah. W do have cases that sat there
forever. W have cases that have gone all the
way fromthe ALJ to the ARB to district court,
and is being rounded all the way back down to the
ALJ, and they go back 5, 6, 7 years, 8 years old,
and they're still in the process. W keep those
in a separate filing system just for appeals, so
they don't get mstakenly filed away at Archives.

MR. EHERTS: So you really don't know how
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effective a kick-out provision would be.

MR RCSA: |If we don't get a response
back, no. |If we do have a case that has either a
settl enent and know t he amobunt of the settl enent
-- because many of the cases have settlenents
that are confidential, especially at the ALJ and
ARB level. | want to point that out. Most of
the tines they don't give us the specifics of the
settl enent.

But when we have settlenents that are
either the OSHA settlenents, that are done in-
house, or they're third-party settlenents that
OSHA has approved, or any other settlenent that
we have gotten this specific information as to
t he nonetary anounts, we wll enter that in these
fields here. That woul d have the back pay,
conpensat ory danmages, punitive, interest. The
system woul d automatically total.

If that settlenent resulted in
reinstatenent -- as Dr. Mchaels nentioned, we
had 89 reinstatenents, at one point -- it's a sum
of these boxes that were checked for this, so
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that's how the data is used to keep track of
this. Wen we have collected $25 million is the
total anount that was coll ected here.

MR. MOBERLY: When did that start? You
didn't go back and do, from 2002 and 2003? Wen
did you start putting settlenent information?

MR, ROSA: Well, we put in the settl enent
i nformation the mnute that we have the
settl enment signed.

M5. SPIELER  How many years ago?

MR. MOBERLY: Yeah. \When did you start
doing that with the database?

MR. ROSA: | always thought we were doing
that. | nean, all the tinme |I've been in the
program we've been putting the settl enment
amount, if we have the anount. | nean, | have
cases, for exanple, that we've issued an order,
and we put themout in there. Even though the
amount hasn't been received, when there a nerit
finding, we still put the anount in there because
that's what we awarded.

Now, a settlenent may cone back and say

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036

Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Tol|l Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

111

t he case has been settled at the ALJ |level but we
don't know the anount. W have to take that
noney out, because we don't know what the final
outcone is. But we try to keep it as current as
possi bl e.

Now, in terns of how many years we've
been doing this, as far as I know we have been
doing this since | started in the program

MR. MOBERLY: Ckay.

MR. EHERTS: Can | ask a question going
back just a little bit? I|I'mvery interested in
ways that we can, let's say, encourage enpl oyers
to do the right thing without getting a regul ator
I nvol ved. So, if sonebody files an internal
conplaint on an allegation of an unsafe work
area, and then that person's retaliated agai nst
by the conpany, then he'll bring the claimto
you? Right? Does Privacy Act inplications
prevent you fromreferring that, then, to a field
office for investigation?

MR. ROSA: No. W refer those cases to

the field all the tine.
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MR. EHERTS: Even though the origina
conpl aint never went outside, it just want to
managenent ? So they said to managenent, we have
an unsafe work area. There's no railing here.

MR. ROSA: That is correct, but they have
filed a conplaint wwth us, and nost of the tines
we refer that to the safety and health side for
themto determne if they're going to --

MR. EHERTS: Right. But the conplaint to
you is retaliation --

MR, RCSA: Correct.

MR. EHERTS: -- not the original.

MR, RCSA: Correct.

MR. EHERTS: So you would investigate the
original conplaint, and then there's nothing in
the Privacy Act that prevents you fromreferring
that to a field office?

MR. ROSA: No. In fact, what we do is
when we contact the conplainant to initially
screen, we would ask them are you interested in
us pursuing the safety and health natter as well,
because we can refer it to the other side and
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they can investigate that side. Mst of them
t hey woul d say that.

MR. EHERTS: Regardl ess of what they say,
| think you shoul d because that would, let's say,
denotivate an enployer fromretaliating.

MR. ROSA: R ght.

MR. EHERTS: Know ng that sonet hing that
coul d have been handled internally is now goi ng
to draw the attention of a field office, | think,
woul d di scourage themfromretaliating in the
first place.

MR. RCSA: Right.

MR. EHERTS: M/ whole side of this is |
want to encourage enployers to do the right
t hing, and so the bigger your hamrer, the nore
likely they wll.

MR. ROSA: Exactly. W have been sendi ng
those out to the area director in that particul ar
of fice and say, "W received this conplaint.

They have sone safety and health all egations.
Take appropriate action,” and they woul d take
appropriate action. They would assign it to a
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conpliance officer that would al so have a
conversation with that conpl ai nant.

They wil|l conduct the investigation
whether it's an off-site investigation or an on-
site inspection, depending on the severity of the
Item or depending on -- there have been
| nst ances where, even though we may have felt
that it could have been treated as an off-site
I nvestigation, we believed that it's a very
strong whi stleblower matter that the area
director has sent a conpliance officer out,
together with the investigator. W've a few of
t hose instances, at least in ny region, where we
have gone together at the sane tine.

MR. EHERTS: Good. | think that's the
right thing. Now, does it automatically -- so if
they click this conplaint with managenent or
participation of safety and health activities,
does that automatically get sent to a regional
of fice?

MR, ROSA: It automatically gets sent to
the regional office, regardl ess of what they
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checked there, yeah, because we want the regional
office, the area director, to |l ook at the safety
and health concerns that are going on.

MR. EHERTS: Excellent. Geat.

MR. ROSA: And the follow ng screen, the
foll om ng page, it has a screen that explains how
t he appeal process works for the 11(c), AHERA,
and | SCA side, and that's managed here at the
Directorate. Wen the appeal cane in -- again,
we're using the term "appeal" right now.
Eventually we're going to nove away fromthat and
call it admnistrative reviews.

And then, at the next two pages, you wl|
see themin nore of a portrait format. Putting
all that data together, this is what the case
summary | ooks |i ke, and | al ways encourage t hat
every tine you nake an entry to the system print
this form because this formgives you the total
status of the case. It tells you where the
conplaint cane, in, the |ocal case nunber. This
was an RFSA case. It cane in in 2009. The
all egation was a reported accident injury.
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Conpl ai nant al | egati on was suspended. The
conpany name, the conplainant's information.
Qbviously, this is sanitized.

You will notice that this, for exanple,
as Emly was saying earlier, this was a case that
we had decided that it was a nerit case. It says
"Agency Litigation Merit." And then the
respondent appeal ed the case. The ALJ dism ssed
it. The conplainant appealed it. Then, fromthe
ARB, it was remanded back down to the ALJ and
then, at that |level, the ALJ settl ed.

But you will notice that there is no
nonet ary anount, because, at that point, the ALJ
never shared with us what the anmount was. So,
the $25 mllion that we nentioned earlier, or the
$119 nmillion that we collected over the past 5 or
6 years, you have to take into account that it
excludes all of these cases that we did have, but
we don't have that information so we can't add it
into the system

MR. EHERTS: And |ikew se, you woul dn't
know i f there was reinstatenent?
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MR ROSA: Correct. Correct.

M5. SPIELER  How do you deal with issues
of co-enploynent contracting, in ternms of | ooking
at the, sort of -- you have respondent conpany
I nformati on, establishnment details, parent
conpany, controlling enployer. |Is that part of
the investigation, if a conplaint cones in, who
you work for, where do you work? 1Is the
| nvestigator responsible for doing the corporate
side review of who is this conpany?

MR. ROCSA: The investigator needs to
establish that there is an enpl oyee-enpl oyer
relationship, first and forenost. Even on
contractor issues, like on STAA, we need to
ensure that there is an enpl oyee-enpl oyer
relationship. W also need to ensure that that
enpl oyer is their enployer, because it could be
that they are begin paid, or they are on payroll
by a staffing agency, and not necessarily by the
contractor, or they are part of a |arger
congl onerate of corporations, like in Sarbanes-
Oxl ey cases.
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anmendnent, we had to do that integrated enpl oyer
test, because the initial version of SOX did not
say that subsidiaries are necessarily covered,
but we had to do this entire test, that took us
quite a while to get to, but Dodd-Frank kind of
hel ped us in that regard with regard to
establ i shing that relationship.

So that's why there are two separate
sections as to who is the respondent and who is
t he establishnment that hel ps us determ ne who is
the primary party that's responsi bl e.

M5. SPIELER So what happens if an
I ndi vidual works for a staffing agency at a work
site that's, let's say, dangerous, and they
conplain to the work site conpany about the
dangerous conditions, and they get fired by the
staffi ng agency, okay. Presumably there was
communi cati on between the two entities. And the
a conplaint conmes in on 11(c), and presumably th
conplaint is against the staffing agency, and ho
do you then loop in the site enployer into both
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t he question of the safety concerns and the
guestion of the retaliation?

MR. RCSA: For the nost part, we woul d
nost likely, in nost cases -- and | say this
because | have not had a case but | don't know
whet her the ot her regi ons have done -- we w ||
name both respondents. W would initially name
bot h respondents and have them both provi de us
wth statenents. No, he's not ny enployee and |
have nothing to do with it. Yeah, but he was ny
enpl oyee but | was follow ng the direction of the
host agency. Well, then we've got to include
that whole, who's telling us the whole story and
who's not telling us the whole story.

But firstly we do nane, and we tell the
conplaint, "Mst likely we're going to be nam ng
both." And | have not had any pull-back froma
conpl ai nant, where they say, "Well, | really

don't want the other one, but | see what you're

trying to do." Because we have had instances
where the host agency would say, "Well, | just
tried to find himor her another" -- the staffing
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agency woul d say, "The host agency doesn't want
hi m or her because they're a troubl enaker in the
plant, but | tried to find him another job, but
there's no other place to place him so | had to
lay himoff."

So we have to weigh in, well, is that
true? Could you have put that person even in the
office to work, or sonething else. So we do | ook
into it, to make sure that we are covering both,
because, technically, they're both responsible
for that enployee's safety. So if he or she is
rai sing a safety concern and neither one is
addressing it, that that's another issue, and, by
the way, we would refer that to the health and
safety side, and they may | ook into that
I nvestigation, as well.

And then, the last thing | wanted to
mention is the four-page report that is attached
to this docunent, and | just wanted, again, we
can tal k about data forever, because we have a
nunber of reports, but | just wanted to give you

a feel as to what one of the database reports
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| ooked like. This is the Investigation Data
Report, and this data mrrors what's al ready on
t he website.

Sone of our information obviously wll
need to be sanitized. W didn't feel that this
one needed any information to be redacted because
this data is already public. It shows, for a
particular year -- and this is for fiscal year
2013, because the |last chart that shows on our
website is for fiscal year 2013 -- it kind of
tells you how many cases were recei ved, how many
were conpleted, the tinely response tinme, and so
forth.

It also tells you how many were
di sm ssed, what was the percentage of dism ssal
and the percentage of wthdrawals, how nmany were
nmerit cases, how nmany were kick-outs. 1In this
case we showed 2 percent of all the cases | ast
fiscal year, the conplainants opted to kick out.
It also tells you that 56 percent of these cases
that were settled, as part of the total
settlement nerit rate, 56 percent of all the
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settl enents were in-house OSHA settlenments, using
our standard OSHA tenplate, while 36 percent were
third-party settlenents that OSHA approved.

Sonetinmes those can be rather |engthy
settl enents, because they may be tied in with
ot her regul ations and other statutes. And then
it tells you the anount, as Dr. M chaels
mentioned, the $25 mllion, and the 86
reinstatenents. So the data that we have been
giving you and that's available is comng from
this particular report.

And then the |ast two pages are based on
what Dave Eherts was just saying, where it tells
you how many cases of the total cases that we
recei ved, how many of these were filed by -- what
was the allegation. How many were filed by the
pri mary agency and how nmany of those resulted in
a nerit or a settlenent. Sane thing. How many
were filed by anot her agency, or how many were
wor k refusal s? How many of those were conpl ai nt
internally with managenent? How nany

participated in the safety and health inspections
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I nsi de, and how many reported an injury? So you
see 554 of these conplaints alleged that they
reported an accident or an injury, and 242 of
themresulted in a nerit or a settlenent. And
then the next page is the sane information but in
per cent ages.

So that kind of gives you an idea of what
our data | ooks |ike and how we work. Again, one
of the limtations we have is the case type,
because we want to be able to track separately,
parallel, the different statutes, and it doesn't
give us a clear picture of how many 11(c) cases
we have, if we have a nunber of those that are
not being tracked as 11(c), because they're being
tracked as STAA, for exanple. So that is one of
the limtations that we have, and we're worKking
with our IT departnment. Any questions?

MR FRUM N  Two questions. One is, it's
covered in -- what we're | ooking on the page but
you didn't discuss it much is the allegation
summary. For instance, on the integrated
docunent, the two-page listing of all the
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different fields, so the allegation sunmary is
about a third of the way down on the first page.
It describes a little bit about what was goi ng on
t hat pronpted the conpl aint.

Qur work group has been in the process of
obtaining this informati on now for all the
transport-rel ated cases for the |ast few years,
and we' Il be getting that in full formfromthe
Directorate here shortly. And, as we discussed,
particularly with regard to trucking, but also in
rail, we're very interested in |ooking at these
underlying circunstances for a nunber of reasons.
You could imagine if half of all the trucking
conplaints had a reference to hours of service,
for the reasons that Bob M Il er was explaining
this norning, it would give us a nuch nore robust
feel.

The coding that you nmentioned is hel pful,
and, for instance, on the second page of the
anal ysi s you provide nunber of cases and
percentage for reporting an injury, and for STAA,
or under FRSA, it was 64 percent, and 79 percent
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of the nmerit cases, which sort of jives wth what
Char | es Shewmrake was sayi ng was his hunch, or
maybe he had these data separately, that the
majority of the cases in rail are related to the
occurrence of an injury and the special handling
of rail injury cases under the Federal Enpl oyees
Liability Act, so it's tied to the individua
conpensation question.

So, there are sonme things that are very
| nportant about the allegation information, but
suffice it to say we are still flying blind, as
public stakehol ders, in understanding what's in
t hose all egations, and we | ook forward very nuch
to getting the information in a formthat we can
anal yze, and working with you in prioritizing the
analysis. W'Il have it initially for the
transport cases, and then, invariably, the
interest will extend to 11(c), and then to ot her
statues, as well.

M5. SPIELER So | woul d suggest that we
table -- | think what Eric said is absolutely

true. This has been incredibly hel pful and |
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want to thank you for doing it, and quite
clearly. You' ve noved forward a |lot since 2
years ago, in thinking about data collection.
|"d like to suggest to the rest of the commttee
t hat when we have our conversation about 24 hours
fromnow, about next steps for the commttee,
that we mght want to revisit this and think a
little bit about what the potentiality is of

| ooki ng at these data, working with you, because
| know that generating reports fromthese things
can sonetinmes be a little bit challenging inside
the agency, but | do think it's a rich area for
future discussion.

We're going to run behind if |I don't nove
us forward, so, Nancy.

M5. LESSIN. What | would like, in order
for that discussion that we're going to nove
into, if we can have this, just looking at this
data, there's a wealth of questions that cone up.
But one of themhas to do with refusal to perform
a task, and clearly we see 33 percent in STAA 1
percent in FRSA, 3 percent in OSHA. |Is that
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related to what the statute says you have
protection for?

For exanple, sonebody is told to do a job
and there's water pouring on an electrical panel.
Is there a difference in the protection you have
for refusing to do a task from STAA to FRSA to
OSHA, and if so, if we could get that part of the
statute, that would hel p ne understand what we're
seeing here. In FRSA do you just not have
protection for refusing to do a task where you
have a | ot of protection in the statute under
STAA? In order to think about this and what
woul d nake better whistlebl ower protection,
under st andi ng, are these differences having to do
With statutory protection or is it sonething
el se?

MR. ROCSA: To a certain degree, sone
statutes have a little bit nore flexibility, or
have a little bit nore expansion in terns of
that. STAA for exanple, in addition to saying
t hat enpl oyee can refuse or can raise a concern
that he or she believes is a potential violation,
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t hey al so have a provision in STAA that says the
enpl oyee can refuse to do a job that he or she
bel i eves may cause harm

MS. LESSIN  Yep.

MR. ROSA: Wiere AlR21 doesn't have that.

AlR21 is specifically just if there's a potenti al

viol ation.
M5. LESSIN. Wat does FRSA have?
MR. ROSA: | can't recall at the tine.
M5. LESSIN. Can we get that?
MR. ROSA: Yeah, so that's in the

statute. Yeah, sure.

M5. SPIELER Ckay. Geat. So, Steve,
are you here? So, our next speaker is Steve
Mtchell, who is the Health and Safety Chair for
United Auto Wirkers Local 974, and he, as Bob
MIler spent his norning wwth the transportation
conmmttee, Steve spent his norning with the 11(c)
commttee, and we al so asked himto cone and talk
to the full commttee about the experiences of
his local and that he has had wth the OSHA
VWi st | ebl ower Program particular wth Section
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11(c).

MR. M TCHELL: Good afternoon. Thank for
the opportunity to speak with you today. M nane
Is Steve Mtchell. I1'mthe plant-w de safety
chairman for United Auto Workers Local 974. |I'm
a 39-year enployee at Caterpillar Incorporated.

The UAWhas a long tradition of fighting
for safer and heal thi er workpl aces for everyone,
and today we continue the fight for inprovenents
I n workpl ace safety. | welcone the opportunity
to share ny own experiences, as a health and
safety representative who has attenpted to use
the rights granted under Section 11(c) of the
Cccupational Safety and Health Act to protect
nmysel f and ny col | eagues at work from enpl oyer
retaliation.

Again, |'ma 39-year enployee at
Caterpillar. |I'mproud of the products we nake.
| f anybody needs a tractor, cone talk to nme after
we're done. We neke the best equipnment in the
world, and | can, with a certainty, personally,
that | want the conpany and the work force to
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succeed, as does the United Auto Workers. |I'm
not here to speak badly about Caterpillar. [|I'm
not here to speak badly about OSHA. |'m not here
to speak badly about any investigators, area
offices, or anything else. I'mhere just to
share ny experience and descri be sone of the work
that | proudly do every day.

If I didn't belong to a union, |1'd be
reluctant to be here today, because | would fear
that | could be retaliated against for what |'m
going to tell you, and a coll ective bargai ni ng
agreenent is the only thing that keeps ne safe,
consi dering ny experience with 11(c), and |
shudder to think what non-union enpl oyees have to
f ace.

So, in recent years at ny local, we've
filed 53 11(c) conplaints, and we haven't had one
conplaint that's cone in our favor through 11(c).
O those 53 conplaints, there were 33 full-tine
enpl oyees. W had three settlenents through the
grievance procedure and arbitration that were
somewhat favorable, in one case, and then
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favorable in two ot her cases.

Ni net een suppl enental or probationary
menbers filed conplaints. They are 0 for 19.
Those fol ks do not have rights under just cause.
Therefore, they were fired and their |ives have
changed. There are four people whose status | do
not know because | was not involved in the
conplaints that were fil ed.

So al nost to a person, people who have
made these 11(c) conplaints, who were disciplined
or discharged expressed to ne that they w sh
they'd never reported their injuries, and that's
a sad state of affairs when you consider that
your worst day at work of getting hurt just got
made worse by potentially |osing your job.

There have been sone recommendati ons nade
by the 11(c) commttee that 1'd |like to speak to,
tal king about a |onger statute of limtations. |
think that's a fabulous idea. One of the safety
representative fromny | ocal was involved in
filing a safety conpl ai nt regarding
| ockout/tagout. As the procedure is
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contractual ly designed, he carried it forward.
The conpl aint ended up going into the grievance
procedur e.

He was there with his union
representative when he infornmed nanagenent of
that. As soon as that neeting was over, the
uni on representative was told that his services
were no | onger needed. M safety rep was then
told that his job was elimnated, and he would
receive a three pay-grade cut. That's a
substantial pay cut for sonebody, and it wasn't a
coi nci dence.

The problemthat we had with that case
was that when we filed the 11(c) conplaint, it
was Wi thin 30 days of him being noved. It wasn't
within 30 days of himbeing told that he was
bei ng di sadvant aged.

I n anot her case, a |lady that we represent
was at work. She was approaching the point in
time where she was going to be hired full-tineg,
literally within weeks of that, and she suffered
a workplace injury, due to a recogni zed hazard, a
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trip hazard. She fell. She broke her arm she
damaged her knee, and she |ost her job. Because
| got the conplaint in |ate, she | ost her house
and she ended up living in her car. That

shoul dn't happen. She was hurt enough.

Reduci ng the standard of proof, nost all
of the cases that |'ve handed i nclude situations
where a violation of rules are being used as a
pretext for taking discrimnatory action agai nst
people. Normally it's a rule that's not enforced
regularly. 1It's certainly not enforced in those
particul ar work sites.

But after the injury happens, and we file
an 11(c) conplaint, if there is a discrimnatory
action taken, there are instances that are cited
I n the respondents’ position statenents, where
over in this particular we have enforced that
rule, or over in that building we've enforced
that rule. It never happens to the person. It
never happens to the person who has been injured.
It's not in their work area.

|"ve got two cases where gentlenen were
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being trained. They were learning a job and they
got injured, and they were fired for violating
work rules. One gentleman, in particular, he
noved his famly, his wfe and eight children,
from &kl ahoma to Peoria, Illinois. They had to
sell everything they had so they could nmake this
nove. He was a probationary enpl oyee,
approaching the tinme when his probationary period
was up.

As he was doing his job, a part fell out
of a fixture, and when the part fell out of the
fixture he reached out to grab it. Just in that
nonment, when he reached out to grab it, the part
hit his hand. It didn't break the skin, it
didn't bruise him it didn't cut him No damage
what soever. But in that second, he told ne that
he, "Thought that | had just lost ny job," and he
asked his coworker, who was training him "Well,
should | report that?" and the coworkers was so
afraid, he said, "If you don't report it, I'm
going to report you, because we have a rul e that
everything has to be reported.”
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Once he reported the injury, he was
di scharged. His services were no | onger needed.
It was really tough to sit there and hand the guy
Kl eenexes in ny office as he cried, and he tal ked
about, "What am | going to do now? |'ve noved
away fromny famly. W don't have any noney.
|"ve got girls in high school. Wat are we going
to do?" He was fired for not letting the part
fall.

Two weeks before the incident, he was
told, in a standup neeting, as was everybody
else, if sonmething falls, go ahead and let it
fall. Now, in that split second when that part's
falling out there, a very, very expensive piece
of machi ne hardware, he didn't have tine to think
about that. He thought he was doing the right
thing, and he did, and he paid for it.

What he didn't know is that 2 weeks
earlier, when he was told that he should let the
parts fall, other parts had been falling out of
this very fixture, and that wthin 24 hours they
had a brand new one in his work area, so no parts
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ever fell again, but he lost his job.

We had anot her gentl eman who was traini ng
on a job and he was suspended for a work rule,
that his supervisor never nonitored, never
checked, never audited, and it was amazi ng that
they could cone up with sheet after sheet after
sheet where this individual had signed the safe
j ob procedure, I"mnot going to do this, |'m not
going to do this, I'"'mnot going to do this, and
It had never been audited to see if he was in
conpl i ance, never once.

When | speak with one of the
I nvestigators, when I'mtold, as a matter of
fact, is that all the conpany would have to do is
to show a single, nondiscrimnatory reason that
they took this action, arule that is
communi cated and not foll owed, and once that
happens, we don't have a chance. That's when the
case gets dism ssed.

The right to de novo revi ews by
adm ni strative | aw judges is sonething, | think,
that really needs to be done. 1In 2013, a |line at
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our foundry was elimnated. It didn't go away,
but the work being done by UAWrepresent ed peopl e
did. That job was sent out to a contractor and
they continued to do that very sane job in that
very sanme spot on the floor, with the very same
equi pnrent that our people did.

The reason it was outsourced is because
of high injury nunbers and workers conp
experience. This was told to the union official
down at that particular place of enploynent. It
was told to the nenbers in a factory neeting.
They were told that it's because you guys are
getting hurt and our work conp costs are going
up. They didn't fix the job. They just handed
off the injuries to another enployer. Those
injuries are still happening.

This is the sane facility that, if you
| ook at the website, tal ks about them having a 50
percent reduction in their recordable injury
frequency in the last 20 nonths. That's an
I ncredi bl e achi evenent, and if you | ook up the
word "incredible,” you know what | nmean. This
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particular facility was perennially on the OSHA
DART List, and now they're not. And they've
out sourced jobs. People don't want to report

I njuries because they're afraid their jobs wll
be next.

When we had the investigation, wtnesses
t hat we had provided contact information for were
not contacted. Information regardi ng workers
conp nunbers was not requested. Wien nanagenent
focuses on recordable injury frequency, these
trailing indicators, the absence of injuries does
not indicate the presence of safety. They're
chasing the wong thing, and, |I'msorry, the
uni nt ended consequence of that is that people
don't report injuries.

That's where the raises cone from that's
where the performance incentives kick in, and
that's really a shane, because these fol ks who
had their jobs elimnated, the other people that
are in there doing them are experiencing the sane
t hi ng.

As far as the other recommendations, |
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don't have specific instances. | do have sone
things 1'd like to say about different

I nvestigations. W had a union rep who was very
active in pointing out hazards. He was suspended
for 30 days, a one-on-one discussion with a
manuf act uri ng engi neer. No wtnesses. He said,
she said. M guy gets 30 days.

When we provided nore than a dozen
Wi tnhesses to testify to the character of this
I ndi vidual, folks who were literally within feet
of where it occurred, where he was supposedly
screami ng and swearing at this nman, they were not
called. That's a problem That investigation
was not done correctly.

Last week, | was told of a conplaint that
one of ny safety reps filed, an 11(c) conpl ai nt
regardi ng steak dinners. | don't know how many
of you have seen the pizza party video. It's
great. It's on YouTube. |[If you've got a weak
st omach, you probably don't need to watch it.
There was a work group that received a steak
dinner. They'd gone 3 years wi thout a recordable
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injury, and that's a wonderful thing. | nean, 3
years and nobody being hurt -- but what does that
tell everybody el se?

When we filed the conplaint, we were told
that we didn't have a prinma facie case, because
there was no protected activity. Even if there
was a protected activity, the protected activity
was only by those people who had reported and
wer e di sadvantaged. It wasn't the chilling
effect on everyone else. | don't know how many
of you all have been a factory, but | can't tell
you what | can get you for a cup of coffee, nuch
| ess a steak dinner.

| sent an e-nmail to the investigator,
asking for clarification as to why they weren't
going to pursue the conplaint. | received a call
fromhis acting supervisor. | was told that the
union couldn't file a conplaint in this case
because 11(c) is only for individuals, and that
OSHA didn't have any jurisdiction for
I nvestigating since there wasn't any protected

activity. That was sort of troubling to ne,
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because | ater on, he told nme that Item4 on the
Fairfax Meno only applies to VPP sites. You all
are experts onit. I'mjust a welder. 1'll be
wel ding again on Friday. But if sonebody can
tell me that that Item4 only speaks to VPP
sites, I'lIl gladly apol ogize to this person, but
| don't think so.

MR. EHERTS: | know and | can't explain
that. | know where that cones from

MR MTCHELL: |It's the reference.

MR. EHERTS: The reference to that cones
fromthe fact that OSHA was enforcing it only at
VPP sites. So if they went into a VPP audit and
found that behavior at the conpany, they would
w thdraw the VPP certification. That's the way
they were using the Fairfax Meno in the
begi nni ng.

M5. LESSIN: Not since the Fairfax --
when the Fairfax Meno cane out on March 12, 2012,
that ended, so it's been 2 years plus that this
has not been the case. So if sonebody from an
OSHA office said that, it goes to all kinds of
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| ssues, including lack of training, |ack of
information. [It's wong.

MR. EHERTS: |'m m ssing your point.
|'ve been to VPP neetings where they' re saying
that they took the Fairfax Meno and they can go
out to a site that has VPP and do their audit,
and if they find any of the practices there, they
withdraw VPP. But | don't believe that they are
enforcing the Fairfax Meno on a regul ar
conpliance visit. |If they went to a site and saw
t he fanous so many days wthout |ost tine, they
woul dn't cite that conpany.

M5. LESSIN. If thereis -- | mean, read
nunber 4.

M5. SPIELER |'mactually going to
I ntervene here, as chair.

MR. EHERTS: Yeah. | was just trying to
explain -- mscomrmuni cation

M5. SPI ELER. Because | think we need to
focus in not on an argunent over either VPP or
even what Paragraph 4 of the Fairfax Menb says,
which clearly doesn't say what you just said you
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were told. In any event -- and sort of nove
ahead, because |I think there wll be questions
for you, and we have anot her presentati on.

MR. M TCHELL: Okay, and that's
specifically the point that | nmade. | said that
the VPP reference in there is to identify the
types of prograns that woul d be discrimnatory,
and if you read that letter it's very clear what
they are, and it's pizza parties and all this
type of thing, very simlar to this. W are
certainly not in any opposition to having
sonebody buy is a steak dinner, but if we're
going to incent sonething, let's incent finding
hazards, and correcting hazards, and doi ng things
the right way, rather than encouragi ng peopl e not
to report.

One ot her troubling thing happened. |
tried to -- | proposed a settl enent agreenent.

In nmy conplaints, | always fill out a designation
of representative formso |I'minvolved, and | end
up doing all this stuff either nights or

weekends, because ny regular job is working in
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factory. I'mnot a full-tinme health and safety
person. | do this for the |ocal.

But | asked for the investigator to carry
forth a settlenment proposal, for a neutral job
recommendation for a return of 6 percent of this
person's pension, which he lost as a result of
retiring early, because of his 11(c) and
experience, and reduce his suspension to a 5-day
suspension, and just allow himto continue to be
retired and make himwhole the rest of the way.
And the only thing I got was argunent fromthe
| nspector, on ny proposal. | would have hoped
t hat he woul d have just taken that forward and
had t he managenent people ook at it onits
merits, not argue with ne about it.

And then, lastly, a lot of our
I nvestigations, well, alnost all of them now are
handl ed by investigators who are based nore than
150 mles away from Peoria. W' ve had a nunber
of health and safety conpliance inspections.
They actually cone into the plant, and they | ook
around, and they talk to people. That doesn't
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happen with 11(c). Al of our interviews are by
phone. Everything is sent by e-mail. | find it
very difficult to consider that a serious

I nvestigation when it's conducted fromso far
away.

" ve had investigators fromthe Chicago
area; fromLansing, Mchigan; from C evel and,
Chio; fromlIndianapolis, Indiana; and | live 7
m nutes away fromthe Peoria area office that has
two 11(c) investigators, and | don't understand
all of that. Wwen | talk to those investigators,
they are handling cases that are based in
| ndiana, while I mght end up with a guy 160
mles away. It doesn't make sense to ne. The
manual says that a ot of things that shoul d be
happeni ng are not happeni ng.

So that's pretty well all | have to say,
unl ess anybody's got any questi ons.

M5. SPIELER: Questions? Nancy?

M5. LESSIN. It seens |like there's a huge
systemfailure. | nean, going back to Region 5
bei ng one of your pilot places that's going to
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sort of do this in-depth, and have an extra
person, and do all of this, and then, this is an
exanpl e of what happens in that new i nproved
system there's a real disconnect.

A question is, are we |ooking at an
outlier, or is this sonething that happens in
particul ar pockets around the country, or is
there sone way to delve into this, to understand
what's happening, and it seens |ike at every
| evel there's failures. The fact that you're not
getting sonmebody doing face-to-face, the fact
that you're not getting w tnesses even spoken to,
to look into the allegations, the fact everything
I's being dismssed despite the Fairfax Meno that
has a section about using safety rules as
pretext, and a section about incentive prograns.

So this inplicates training i ssues, or
who's setting the agenda here for all of this to
happen. So | think ny question is, what can be
done about this, both in this instance of what
we' ve just heard about 53, 54 cases, but also is
t hi s happeni ng el sewhere, and woul d you see --
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woul d anything that we've heard about in the IMS
system would anything flag you to say, oh, ny
goodness, it looks like there's an issue here.
One area, and all these conpl aints, and not hi ng
Is comng forward. Does that send up a flag?

So, | think those are just sone issues.

M5. SPIELER  Nancy, if you want to --

M5. SMTH. And | did want to thank Steve
for the information you provided. W never want
to hear that the perception is don't file a
conpl aint because it's not going to go anypl ace.
So it is disheartening to us to hear that
I nformation, but we share your frustration with
sonme of the limtations of the statute. W share
your pain in that regard.

In regards to your questions about --
and, again, fromwhat | understand, the data that
we were | ooking at was 2008 to 2013, and so we're
hopeful that a lot of the initiatives that we've
started, including the ARA and the training, et
cetera, wll not reflect, or will positively
| npact people's wllingness and the results that
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t hey get when they file.

So | think, on these specific instances,
yes, there are things in that IMS systemthat we
could look at to say, should we have caught this
earlier, or did we catch it early? So | think
fromour standpoint, we really want to take this
i nformation and delve into it, and see what the
circunstances were. Was it the statute of
limtation? Ws it a training issue, or
whatever? So, again, as | said, even though it's
not news we want to hear, we appreciate it,
because our goal is to inprove the program so
with that we intend to take it and look at it,
and go fromthere.

MR MTCHELL: And it's like I said this
norni ng. The record-keepi ng standards. Just
because an injury occurs doesn't nean that the
enployer is at fault or the enployee is at fault.
W want to get the hazards corrected so that
nobody gets hurt again, or gets a worse injury,
and half of these cases, or 27 of them are from

2012 to date.

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036
Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

149

M5. SMTH. Right.

MR MTCHELL: So, it's been a |earning
experi ence.

M5. BARBOUR | have sone questions about
data, some of which I know we're going to talk
about tonorrow, but sort of com ng off of
Ant hony's presentation and then what Steve has
just presented to us. |Is there a way -- does the
systemtrack, or can we get sone of the data
that, in the last four pages of the data set, by
regi on, so that we would know how many cases
filed, dismssed, all of those fields, but have
It broken down by region, because | think that
woul d help the commttee, at |east from ny
perspective, identify if there are -- | nean, you
know, it’s not going to be conpletely
qualitative, but having that information does
shed sone light on are there particul ar areas of
the country, or offices or regions where
everything is getting dismssed, where there's a
| ot of success? One would expect that the
quality of cases shouldn't be vastly different in
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one regi on versus anot her.

MR. ROSA: | don't think there's a
problemw th that.

M5. LESSIN. The question that | have to
t he experts, Steve nentioned at the begi nning
that he feels protected being here because he is
a uni on nmenber and under a union contract. |Is
what Steve was doing here consi dered protected
activity under OSHA 11(c)?

MR. ROSA: Yes. Absolutely.

M5. LESSIN. So, | guess what | would
li ke to know is, should anyone touch a hair on
your head, | just want it in the record that
there will be peopl e wat ching.

MR. M TCHELL: | just have to renenber
not to spit on the floor or sonething like that,
right?

MR. MOBERLY: (Going to Nancy's point
about whether this is an outlier and asking for
information, |I'massumng -- and we tal ked a
little bit about this in our subcommttee

neeti ng, about what standards investigators are
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revi ewed, or used when investigators are
reviewed. | just wondered if that was witten
down, if you have standards and protocols for
when i nvestigators are reviewed, that we m ght
have access to? | don't want the actual reviews,
but here are the performance standards that we
expect forminvesti gators.

MR. ROSA: W can see if we can get that.
| don't know how quickly we can, but we'll | ook
into it.

MR MOBERLY: Sure.

M5. SPI ELER  Sure.

M5. BARBOUR  Just to follow up on that,
| think we'd also want to know if those standards
are being applied consistently, in every region,
wth every investigators, if that's possible.

M5. GARDE: Steve, | just want to thank
you for the work that you're doing on behalf of
the workers. It was brave for you to cone here,
and | appreciate the tinme and the risks you took
to tell us those stories. | think we all hear
them but it's sobering to hear, and | want to
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t hank you for taking the tinme to cone up here and
make sure we heard real-life stories about real -
life people.

MR. M TCHELL: Well, thank you very nuch.

M5. SPIELER  And | would extend that on
behal f of the full commttee. Are there other
guestions for Steve? The commttee would wel cone
your presence tonmorrow, or if you ever want to
join the Section 11(c) commttee, assumng it
conti nues and has phone calls, you're welcone to
call into those as well --

MR. M TCHELL: Thank you very nuch.

M5. SPIELER -- and Nancy can keep you,
or Ava can keep you up to date on when that's
happeni ng, because | think the information you
bring to us is inportant in our thinking.

MR. M TCHELL: Thank you again for your

[ Chorus of thank yous.]
M5. SPIELER. Well, | haven't been as
good as | try to be in holding on to tine here,

but we are actually eager to hear about the NRC,
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and our apologies that we're running | ate.

M5. JARRIEL: That's all right. Do you
want to go right into it?

M5. SPIELER | think yes. So we're
switching gears here a little, these three
different pieces of this post-break -- one
entirely internal, one, | think, alittle bit as
a wake-up rem nder about what goes on, on the
ground, outside these kinds of roonms, and this
third presentation is nore akin to the
presentations we had previously from ot her
agenci es that talk about the way they nanage and
t hi nk about retaliation and whistlebl ower
functions. So we heard previously fromboth the
Nat i onal Labor Rel ati ons Board and the M ne
Safety and Health Adm nistration, and now we're
turning our attention to the NRC as a pl ace that
has a quite sophisticated and devel oped approach
to these issues.

M5. JARRI EL: Thank you.

M5. SPIELER So if you could introduce
yourself first, and if there's any paper that you
OLENDER REPORTI NG, | NC.
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have that you want us to see, | think we also
have to put it -- it's in front. This would be
our third exhibit, and it should be part of the
record of the neeting.

M5. JARRIEL: Everybody got a copy of the
stuff that the 11(c) commttee got earlier from
Steve, so | don't know if that should be --

M5. SPIELER. This shoul d be nunber 3.
The top of the page says "Caterpillar D spute
Wth Wrker Shows Tension in Injury Cains," and
nunmber 4 will be the NRC Power Poi nt presentation.
Thank you.

[Exhibit 3 and 4 entered into the
record. ]

M5. JARRIEL: No problem Ckay. So ny
nanme is Lisa Jarriel. | work for the Nucl ear
Regul atory Comm ssion. |'mactually, ny title is
Agency Al |l egation Advisor, but what that nmeans is
"' ma senior advisor to the conm ssion on policy
matters associated wth allegations and rai sing
al | egations, including allegations of
discrimnation. | help set policy for the
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agency, and then | audit our staff how they

I npl emrent that policy. | work in the Ofice of
Enforcenent. | have with ne today a col |l eague
who is Nicole Col eman, and she is the Acting
Program Manager for Alternative D spute

Resol ution Prograns.

M5. SPIELER  Does she want to join you
at the tabl e?

M5. COLEMAN:.  Ckay.

M5. JARRIEL: So, |'ve got sone slides,
and I'Il briefly go through them |['mgoing to
go over the overview. |'mjust going to give you
a brief history of how we even got into
discrimnation allegation evaluation. [1'Il talk
about our process, give you a few trends, and
then sonme inportant activities we have under
FO A

| don't want to bore you with the Energy
Reor gani zati on Act, but just to rem nd everybody
it created the Nucl ear Regul atory Comm ssion and
It's what gives us our authority to oversee the

commercial use of nuclear materials. So that is
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anyt hing from nucl ear reactors to nucl ear
nmedi ci ne, and a whole variety of our |icensees.

The oversight -- obviously, we have 100
operating reactors and thousands of materi al
| i censees, and we can't possibly inspect against
all the activities and all of those enpl oyees, so
we do rely on the workforce to identify nucl ear
safety concerns, as well. It goes to the
training and the processes they have on site, and
our regul ati ons concerni ng those.

We al so recogni ze that they're not going
to raise those nuclear safety issues if they
don't have an environnent in which to raise them
safely, if they feel they're going to be
retaliated against for raising issues. So when
the act was anmended, with Section 211, we al so
promul gated regul ations in our Code of Federal
Regul ations, to protect enployees agai nst being
retaliated against, at least, in part, for
rai sing a nuclear safety issue or other protected
activity. Next slide, please.

So those regulations are in 50.7, and the
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correspondi ng requl ati ons, part 50 regul ates the
reactors and all these other parts are other

| i censees, but basically it prohibits enployers
fromtaki ng an adverse action agai nst an enpl oyee
because they engaged in a protected activity, and
nost of the protected activity is raising a

nucl ear safety issue.

The regul ati ons al so enpower us to take
civil penalties, inpose civil penalties if
they're violations of these regulations, and |
want ed to enphasize what | believe is really the
di fference between the Departnent of Labor and
the NRC in this regard, because the Departnent of
Labor, OSHA, does this sane thing. It protects
enpl oyees fromraising these issues, under
Section 211.

But it really gets back to our m ssion,
and your mssion. So the Departnent of Labor,
OSHA's m ssion is to protect the | aborer, protect
t he enpl oyee, and our mission is to protect the
public fromthese nuclear materials, the public

and the environnent. So the basis of our
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regul ation really gets nore to protecting a
chilled work environnment than it does protecting
the individual. |f one person raises a nucl ear
safety concern and is retaliated against for
doing so, it can have a very negative, chilling
effect on the work environnent, and cause other s
not to raise nuclear safety issues, which gets to
nucl ear safety, in general, and, therefore, our
m ssion of protecting the public.

So the basis, although it's good to
protect the one, we recognize the Departnent of
Labor has that covered. Qur interest in these
regulations is really to protect the environnent
for raising concerns for everybody el se, so we
constantly are getting back to that environnment
for raising concerns in our regulations in this
area. Next slide, please.

The vehicle for receiving a | ot of these
discrimnation allegations is the allegation
program W formalized that in 1982. It
happened to be about the tine Three Mle I|sland

was bei ng cl eaned up, and we were getting a | ot
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of nuclear safety concerns raised to us. So we
put a formal programtogether in '82, and it
operated well for a good 12 years until the IG
our Inspector General, cane out with a report
that said we weren't doi ng enough to protect
whi stl ebl owers fromretaliation, if they raised
t hese i ssues.

And the Comm ssion directed a
reassessnment of the program and in '94, we

publ i shed a new reg, which included several

recommendations -- | think there were 23 to 36; |
can't renenber exactly -- but it did a few things
of interest. It first created this position, ny

position, the Agency Allegation Advisor, which is
di rected oversight of inplenentation of our
program to make sure we were doi ng everything
that we could to protect the all egers.
It required us to periodically train our
staff, so they understood how to intake
all egations and how to treat the concerned
I ndi vidual s that were coming to us. And it
directed us to create this policy statenent,
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because we realized it wasn't enough just to have
a regulation to prohibit discrimnation, but we
really want ed our enployers to encourage people
to raise issues. It's one thing to say you're
prohibited fromhurting themif they do, but it's
another to say you should have a programthat
encourages themto participate, encourages them
to find these things. Again, the agency and the
public relies on the workforce to do this.

So we called it the Safety Conscious Wrk
Envi ronnent Policy. However, nost of us just
refer to it at this point as the Environnent for
Rai sing Concerns policy statenent. And then we
| nspect agai nst that work environnent aspect,
when we inspect, as well, and that program
directed us to do that. The policy statenent
actually canme out in '96, and then, in 2005, we
beefed it up with a little nore how we really
expect our licensees to create this environnment
for raising concerns. Next slide.

This is just a graphic out of an annual
report that we prepare in the Ofice of
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Enf or cenent every year, about all the allegations
and the trends and analysis of the trends that we
see for allegations, and | just wanted to put it
up there to show you that |ast cal endar year we
got nore discrimnation conplaints than any ot her
type of nuclear safety conplaint, 17 percent of

t he concerns that canme in, and we get about 500
to 600 allegations with nmultiple concerns in

t hose all egations every cal endar year.

The next slide is very busy, and |I'm
going to take it pieceneal. This is the process.
So I'mgoing to start at the beginning. You can
change the slide. Just start at the very
begi nning. W get about, on average, 130 to 150
conpl aints of discrimnation each year, at the
NRC. W get that through our allegation program
We get that through the MOU with the Depart nent
of Labor. About a little nore than half of that,
about 60 percent of those actually neet the prima
facie case determ nation. Next slide.

And this, I"'msure you're all famliar
with, but it's very simlar to the other
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statutes. The alleger has to have engaged in a
protected activity. There has to have been an
adverse action taken against the alleger. The
person responsible for the adverse action has to
have know edge of the protected activity, and the
protected activity was at least, in part, the
reason for the adverse action.

| wanted to stop here and say that's
anot her key difference in investigating these
concerns, is the Departnent of Labor and OSHA is
I nterested in making the enpl oyee whole, if
there's nerit to doing that. So, a determ nation
can be nmade of a violation of Section 211 under
OSHA, but then the next question is asked, is
there reason to nake that enpl oyee whol e?

The NRC ki nd of stops at the violation of
Section 211 stage, in our investigation. Once
we' ve determned there's a violation, we're not
there to deci de whet her the enpl oyee needs to be
made whole or not. W' ve already determned this
happened, and it, therefore, can have an effect
on that environnent for raising concern, and
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that's when we go into the enforcenent stage. So
we're very interested in any violation you find
or we find of Section 211.

And the next slide is just a definition
of adverse action. | don't think that's very
different fromwhat other people use, but this is
what we have in our directives. GCkay, so going
back to that nessy slide, about 60 percent, |
sai d, each year, are determned to have a prinm
facie case. At that point, we will offer the
concerned individual, the alleger that has the
prima facie case, an opportunity to engage in our
alternative dispute resolution program

That program -- we can change the slide
now -- that programis a voluntary nediation
bet ween t he enpl oyer and the enpl oyee. The NRC
Is not party to that nediation, but we do pay for
the nmediator and the nediator's travel expenses.
So, if the alleger is interested in using ADR
medi ati on, our contractor, which is Cornel
University, will contact the licensee to see if

they're interested in nediation, and if the two

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036
Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

164

parties are so inclined, we wll arrange for a
medi ator to nmeet them wherever they want to neet
that's convenient to both of them and the NRC
funds that.

The process is confidential in that we're
not in the room and what is said in the roomis
confidential, except, of course, if a nuclear
safety issue is discussed, they're free to raise
that. That's very inportant. One of our
regul ations, under the 50.7 and 30.7 and 40.7 is
Section F, which prohibits -- we like to call it
t he gag order aspect -- it prohibits preventing a
concer ned enpl oyee from not speaki ng about
nucl ear safety issues. So the confidentiality is
limted, in that if a nuclear safety issue
arises, any party that hears it can share it
outside that room

If the parties reach settlenent -- and,
at any tine, they can decide they don't want to
do this anynore, the nediation -- but if they
reach settlenment, that settl enent agreenent
that's signed by both parties is sent to the
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Nucl ear Regul atory Comm ssion. As | said, it's
confidential, so they can black out values if
they're nonetary settlenments, and ot her

i nformation, but we're strictly looking at it to
make sure there's not a gag order in that

settl enent, again, because our regul ations
prohibit that. And that's really the only reason
we're | ooking at that settl enment agreenent.

If it doesn't have such a thing, and,
therefore, it's approved by the agency, that
action constitutes the last thing the agency w |
do with that discrimnation conplaint. 1It's been
settled. W will not |aunch an investigation and
we will not, therefore, be able to take
enforcenent, and it's settl ed.

M5. SPIELER Into the discrimnation.

M5. JARRIEL: Into the discrimnation
conplaint. Qoviously if there's a safety
all egation that hasn't been resol ved, we ask that
of the alleger, and we'll keep that. The other
part that we keep is if whatever adverse action
was taken agai nst the concerned individual has
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had a chilling effect on others, we'll keep that,
too, and investigate it.

M5. SPIELER How do you determ ne
whet her the adverse action taken agai nst one
person has a chilling effect on others?

M5. JARRIEL: If the alleger alleges it
and/or if we have other information through our
I nspections and our other allegers, and we're
constantly | ooking for that. The vol une of
concerns we get, the type of concerns we get, the
anonynmty used when they rai se concerns, and, as
| said, we have an inspection procedure that goes
and actually | ooks for chilled work environnments.

M5. GARDE: How are you going to expect
the |licensee to do that?

M5. JARRIEL: Qur policy statenent is
that they will establish an environnent that's
conduci ve to people raising nuclear safety
I ssues. It's a policy statenent. It's not a
regul ati on, but we have tools that would offer
are nore painful than violations. W have
sonething called a Chilling Effect Letter that is
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a very public letter that says the NRC has | ost
confidence that you have an environnent for

rai sing nucl ear safety concerns, and that can
draw a |l ot of attention from Congress and

st akehol ders. Wien | worked in the industry, |
got one of those letters, and |I'm convi nced
that's what drove our stock val ue down for a
while. It got a lot of attention.

So they're painful letters to get, and we
send themvery carefully, because we only send
themif we're convinced the work environnment is
not conducive to raising concerns, recognizing
that if we send that letter and we're w ong,
we'll chill the environnment. So we do a |ot of
anal ysis, interviews, inspections to make sure
we're right about it before we send that letter,
but we send one or two of those a year.

MR. EHERTS: | have a question. It kind
of relates to sonething we do on the OSHA si de,
too. Wat effect would the publication of raised
concerns at each one of the reactor sites have on
the environnment for raising concerns? So if the
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NRC deci ded that we're going to publish, on a
website, which reactors across the U S. have the
nost raised concerns --

M5. JARRIEL: W do. It is publicly
avai | abl e.

MR. EHERTS: R ght. Wuld that have a
chilling effect at that site, on reporting nore?
M5. JARRIEL: On reporting nore?

MR. EHERTS: Right. So you said the
st ock val ue goes down whenever --

M5. JARRIEL: W send a public letter
t hat the Federal Governnent has determ ned the
wor k environment is not conducive to raising
concerns. That can have an inpact.

MR EHERTS: R ght.

M5. JARRIEL: But the raw nunber?
Clearly if you're an outlier --

MR. EHERTS: Right. |If you happened to
be next to a site that a high nunber of reported
concerns, probably not, right? | would say
that's probably not a safe sight, naively. But
havi ng the right environnent for raising the

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036

Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Tol|l Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

169

concerns neans it is a very safe site.

M5. JARRIEL: W produce a report every
year. W publicize the nunber of allegations
that cone in, first of all, the total nunber that
conme in fromon-site --

MR. EHERTS: On discrimnation.

M5. JARRIEL: First of all, total nunber
of all safety issues. A subset of those that are
fromon-site sources, so contractors and |icensee
enpl oyees, and anonynous. Any tinme we get an
anonynous all egation, we assune it's from soneone
on-site. And then a subset of the total that are
discrimnation related, and then how nmany are
still open, how many are cl osed and
substantiated. So that's all publicly avail able.

Then we do a trend anal ysis every year on
all that information, and clearly the first test
is if there are a |lot of allegations about one
enpl oyer, then it could be that the work
environnment is not conducive to raising concerns
internally, so we use that as in initial trigger.
Ch, they got a lot. Southern California, before
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SONGS was shut down, had a |ot of allegations
t hat cane in.

So we |l ooked into it, pulled the string,
did nore interviews, determned if it really
represents a chilled work environnents.
Sonetinmes -- and SONGS i s anot her good exanple --
soneti mes enpl oyees will buckshot. They'll raise
it internally. They're not afraid to raise it
internally. They just want us to know. So
that's why we have to look. [It's not just the
nunber. We have to | ook at the specifics.

MR. EHERTS: Right. So a good nunber of
reports internally is a good netric.

M5. JARRI EL: Yes.

MR. EHERTS: Right. That's sonething you
want to encourage.

MS. JARRI EL: Yes.

MR. EHERTS: That's not what you report.
You report the nunber of ones that they feel they
have to go to you to get --

M5. JARRI EL: But when we get a lot, then
we go and | ook to see what the reporting
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internally, as well, and we conpare it. |If ours
are going up but theirs are going way up, maybe
that's not as bad as if ours are going up and
theirs are going down. So we do make t hat
conpari son.

MR. EHERTS: Exactly. Very good.

M5. JARRIEL: So this nonth, this
process, we call it the early ADR or pre-
I nvestigation stage. It takes about 6 nonths
fromthe offer to the alleger until the
settlement. W get about a 58 percent, 60
percent success rate in doing that. And the
reason we do this, again, is because we believe a
qui cker settlenment, and a settled discrimnation
case, helps protect that environnent for raising
concerns.

You know, litigation of issues or an
I nvestigation by us can take a long tinme, and it
pits the parties agai nst each other, and the
runor mlls are starting, and it really can have
nore of a chilling effect on the workforce than
If the two parties settle and everyone i s happy.
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M5. SPIELER  You put happy in air
guotes, so | have a question about how often
t hese settlenents, if they involve dismssals,
actual ly invol ve reinstatenments?

M5. JARRIEL: Most of theminvol ve
di sm ssal s.

M5. SPIELER. And do nost of those
I nvol ve reinstatenents, because if the person
fromthe work site --

M5. JARRIEL: No. They don't involve
rei nst at ement s.

M5. SPIELER -- and sonething settl es,
It doesn't necessarily send a nessage back to the
work site, unless the person wal ks back in the
door .

M5. JARRIEL: Wll, and even if they
don't wal k back in the door, they're still
shopping at Walmart. They're still in the
community for a while, and we've enphasi zed that.
As a matter of fact, Cornell told us early on --
and they deal with a ot of different
organi zations in nmediation and a |ot of different
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I ndustries -- they said the nuclear industry is
very different, in their case, because the
settlenments don't always have to do with noney,
as often they can. They said the concerned
I ndi vidual s that you get are very concerned about
the issue they raised, that they believe they
were retaliated agai nst.
So we've told the enpl oyers, our
| i censees, don't go to a settlenent, don't go to
our nediation with a | awyer and expect you're
goi ng to have a happy outconme. You have to have
managenent there and represented, and you have to
listen to what the person was really concerned
about, that he believes he was retaliated
agai nst, and deal with that issue.
Seni or nmanagenent needs to listen to
t hat, because that's the best outcone. W're
only doing this, NRC s only engaged in this and
paying for this, because we think it protects
that work environment. So if you wal k away with
a disgruntled enpl oyee, still, even though you' ve
witten thema check, to help himpay for a
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nortgage for a year until he can nove, that's not
protecting the work environnent. That's not
enough. You have to | ook broader to the actual
nucl ear safety issue and potential chilling
effect to have a successful nediation. And if
they don't, we hear it.

M5. SPIELER So let nme just follow up,
and maybe | just have a bias here that | have to
struggl e agai nst, and |'ve done nost of ny
retaliation kinds of litigation in the
discrimnation realmand not in this real mwhere
peopl e are -- although often people are bringing
forward broader concerns, in, | think, all of
t hese real ns.

But do you post sonet hi ng about the

outcone at the workplace? I'mtrying to figure
out how -- you said, "Well, they still shop at
Walmart," and I'ma little stuck on that. [|'m

wonderi ng whether there's any communi cati on back
i nto the workpl aces about the settlenents and
whet her there's a way of comrunicating that
people felt, | got fired but it's okay.
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M5. JARRIEL: No.

M5. SPIELER It's just a little hard for
nme to wap ny head around.

M5. JARRIEL: Part of our policy
statenment on the Environnent for Raising
Concerns, the Safety-Consci ous Wrk Environnent
Policy Statenment, is that -- 90 percent of it is
about communication. So if you're going to take
an adverse action, and it tal ks about preventing
the chilled work environnent -- if an enployer is
going to take an adverse action, for legitimte
busi ness reasons, many of our nore sophisticated
| i censees have panels now where they'|l|l nake sure
that it's legal, what they' re about to do, and
t hen they ask the question, even though we know
it's legal, could it be perceived to be
retaliatory or discrimnatory, Section 2117

And if it could be perceived, and that
you can't -- a lot of senior nmanagenent, in the
begi nni ng, when we did this, would say, "O
course they're not going to perceive it be
retaliatory. It isn't." No. That's in Reality
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Land. Cone over here to Perception-ville with
us. Could they perceive it's retaliatory? Could
a reasonabl e person think, he just raised a

nucl ear safety concern that cost hours on a job,
and now we' re novi ng him because he also stole a
conputer? And they don't know he stole a

conput er, because of privacy issues. Al | know
I's he very publicly raised a safety concern.

Coul d they perceive that's why you're
taking this action? And if you think they could,
you have to comrunicate to that work group, or
maybe even the whole site, that you're taking
this action for a different reason. Maybe you
can't say exactly, because of privacy issues, but
you have to say nore then your |awyers usually
want you to say, to protect the many versus the
one.

And the policy goes into that a | ot, and
we do a lot of training. | do a lot of training
wi th seni or managers through anot her organization
called INPO, to ensure that they understand our

expectations, that they maintain this work

CLENDER REPORTI NG | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036
Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Toll Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

177

environnment while they do what they have to do
with enpl oyees. That's always our focus.

MR. VENGER: That's what | was tal king
about earlier. You could take these actions but
you' ve got to keep your eye on the ball about how
you do that, and a good conpany w |l have a
process that not just says, yes, that's okay.
That guy flunked his drug test so we're going to
termnate him but nmaking sure that there is an
understanding that it isn't because yesterday he
stood up in a neeting and tal ked about that
safety issue.

That's a pretty sophisticated set of
expectations for kind of normal HR | egal
infrastructure that | think the NRC has done a
good job on building those expectations for their
| i censees, and in order to play in that sandbox,
they've got to learn how to do that right.

MR. KEATING |'mjust struggling,

t hough, on how do you do that right, and bal ance
the invasion of privacy lawsuit you're getting
fromthe individual's | awer. How do you say,
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"Oh, no, he stole a conputer.”

M5. JARRIEL: Billie can answer that.

M5. GARDE: | can answer that.

MR KEATING Ckay.

M5. GARDE: You going to really have to
deci de, are you running a nuclear plant or are
you buil ding sew ng machi nes? What are you goi ng
to be nore worried about, the privacy lawsuit or
a potential series nuclear accident? That's a
pretty quick question to answer, and then you
have to have a discussion with your |eadership

team that those are the decisions that you need

to make. And you'll have CEGs across the country
who will say, "I'lIl take the risk of a privacy
| awsui t," --

M5. JARRIEL: Right.

M5. GARDE: -- or "I'Il take the risk of a
def amati on case. Actually, it's true, so he did
flunk a drug test. But |'ll make that decision
in terns of protecting the environnent." The
Suprene Court has upheld that reasoning,
specifically in sone pretty significant drug and
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m sconduct cases, where a conpany has the right
to make a decision and publish that decision if
It's in the best interests of the overall

obj ective of the conpany. The Suprene Court case
was a police departnent case, and it was a little
bit different, but it's the sane concept.

And so you have to have that discussion,
and nost of the tine the general counsel and HR
say, "No way. The Western world, as we know it,
will conme to an end if | publicize the reason why
this person got termnated.” But the fact of the
matter is, if the termnation is disconnected
fromthe safety concern, you've got to give it
your best shot to nmake sure that that workforce
understands it wasn't connected. Sonme may not
bel i eve you, but nost people will give you the
benefit of the doubt if they know what the facts
are.

And in a lot of conpanies, they're asking
for the invol venent of the person. So if you're
going to get punished, not fired, I may ask you
to stand up in front of your group and expl ain,
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"I did this really stupid thing, and | want to
make sure you understand what's goi ng on here.
|"mnot being retaliated against for this. [|I'm
here commtted to making sure that we continue to
operate safety.”

And it's raising the bar, in terns of
personnel -rel ated actions and deci sions, but in
that industry, you've got to do that. |'ve seen
It work in other places. It just takes the
comm tnment of the CEQ that wants to nmake sure he
or she does not have retaliation as a problemin
t heir workplace, and they have an environnment
wher e peopl e can rai se concerns.

M5. SPIELER  Nancy?

M5. LESSIN: | have a comment and a
guestion. The comment is just on this Safety
Consci ous Wrk Environnment, which the Departnent
of Energy, then, borrowed, because it learned it
fromthe NRC, and we've found that it m ght help
peopl e sing Kunbaya together but it doesn't deal
with power relationships, and it doesn't deal

with structural kinds of things that we've been
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tal ki ng about, in part.

They' ve started doing all, we call it
squeegee, Safety Consci ous Wrk Environnent
training, at DCE sites, and you can't sling a
dead cat on a Departnment of Energy site w thout
hitting one or nultiple practices, prograns, and
policies that discourage workers fromreporting
injuries and illnesses. And all of this training
about how to listen carefully, and how to be nice
to each other, and sing Kunbaya has done not hi ng
for renoving these kinds of practices that are
dai |y experiences of workers on Departnent of
Energy sites. So | have real questions about
Saf ety Conscious Wrk Environment as doing
anyt hi ng ot her than maybe tuning people up to
si ng together.

The specific question that | have has to
do with trying to understand protection that
wor kers have in a particular instance. |n GOSHA,
If there's going to be an OSHA i nvesti gati on of
an OSHA-covered workplace, in a unionized

wor kpl ace, that union can pick a wal k-around
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representative to go around with OSHA. Shoul d

t hat wal k-around representative ever be
retaliated against for that activity, that would
be protected under 11(c).

Wth the NRC, | wanted to understand, in
a uni oni zed wor kpl ace, does a uni on-sel ected
person have the ability to do a wal k-around when
NRC cones in to do an investigation, and would
t hat person be protected under this for raising
I ssues and then be retaliated against? And then
| have one other question that's a followup to
that, but let nme just understand. Do you have,
as part of the practice, that when NRC does an
I nspection, that inspector can be acconpanied, in
a union site, by a union-selected?

M5. JARRIEL: Qur regulations require
that the NRC have unfettered access to anybody or
anything they need on that site, which is a
little different than all ow ng people to go with
us, because, often, an alleger mght want to
approach that inspector. So if you had a union
steward followi ng you around, it could prohibit
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that person fromfeeling free to raise that

| ssue, because they didn't want to tell the union
steward, maybe, about it. So I'mnot sure the
right is that sonmeone can attach thensel ves and
go everywhere the inspector is as nuch as the
opposite -- the inspector can talk to the union
steward, the union steward can raise issues to

t he i nspector.

M5. LESSIN. One of the issues -- and I'm
| ooki ng at safety issues right now, not that
sonebody is reta--. And so, if the NRCis
| ooki ng at a workpl ace --

M5. JARRIEL: Unmthm

M5. LESSIN: -- having sonebody fromthe
uni on having rights to go around, point out
things -- that's what, in OSHA, a wal k-around
representative would do-- and then that person
woul d have protection. There is nothing
equi val ent ?

M5. GARDE: The NRC doesn't | ook at
I ndustrial worker safety issues. They're |ooking
at radiation safety issues, and they don't take
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sonebody with them

M5. SPIELER |I'mtrying to figure out
exactly where the consonance is between what the
NRC does and what OSHA does under the 22
whi st | ebl ower |aws, so that we can have a
producti ve conversation here.

MR. MOBERLY: | think | can answer.

M5. SPIELER Let ne just finish, Dave.
And so OSHA has 22 whistleblower laws and it
isn't only 11(c) or only the health and safety
piece that's enforced by OSHA, in general
I ndustry. So we're interested, really, in
under st andi ng how a programthat protects people
who conme forward with concerns about retaliation
functions at the NRC, and what we can |earn from
t hat .

So, and you said -- you start out by sort
of limting us to the 17 percent of the cases
that involved discrimnation, of which you say
al nrost all involve dism ssals.

M5. JARRIEL: | mght have m sspoke. Not

all of theminvolve dismssals. Wat | nean to
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say is alnost all of themthat do invol ve
di sm ssal s do not include reinstatenent when they
go through the ADR process.

M5. SPIELER Ckay. GCkay. So you've
limted us down to the 17 percent that are
I nvol ved in discrimnation, and | actually have
no i dea what those other 83 percent are, so |
have no i dea what exactly this sort of universe
of what you | ook at is.

ATTENDEE: [ naudi bl e. ]

M5. SPIELER  Yeah, | know, but | didn't
know what those things were. | |ooked at the pie
chart. So | don't know what -- so does
falsification nean |'"'malleging that there's a
fal sification going on by the conpany?

M5. JARRIEL: Yes. They're falsifying
gqual ity assurance docunents.

M5. SPIELER Ckay. So OSHA | aw, the
OSHA whi st | ebl ower 1 aws i nclude environnent al
hazards, they include food hazards, they include
-- so there is a range of things that OSHA and
this whistleblower commttee is | ooking at, that
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don't only have to do with individual retaliation
around safety but also have to do wth public

wel fare concerns and situations where soneone has
conme forward to raise a concern and has suffered
retaliation.

M5. JARRIEL: | understand.

M5. SPIELER: Do all of these involve
soneone suffering retaliation?

M5. JARRIEL: No. Al of those involve
nucl ear safety, period. W only take concerns
t hat involve, within our purview of oversight.

M5. SPIELER Ckay. So those are
conpl ai nts about safety but not conplaints about
retaliation.

M5. JARRIEL: Right, just 17 percent.

M5. SPIELER: And the discrimnation, the
17 percent that you call discrimnation are cases
I n which sonmeone has cone forward and there has
been an enpl oynent retaliation involved.

MS. JARRI EL: Yes.

MS. SPIELER  Ckay.

M5. JARRIEL: For raising one of the
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M5. SPIELER  So the other 83 percent
woul d be akin to soneone calling OSHA and sayi ng
you need to do an inspection?

M5. JARR EL: Right.

M5. SPIELER  But then presumably not
wi thin the whistleblower concern, in ternms of
retaliation? | just want to make sure --

M5. JARRIEL: An allegation is very
sinple. It's a statenent that sonething is
| nadequate, that something is within the NRC s
purvi ew - -

MS. SPIELER  Ckay.

M5. JARRIEL: -- and we don't know the
answer. That's all a person has to raise, and
we'll binit in our allegation program and
| nspect that.

M5. SPIELER Ckay. So let ne take us
back to focus on how you manage the cases that
actually involve retaliation that conme within
your purview --

MS. JARRIEL: Right.
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M5. SPIELER -- those 17 percent, which
Is where you were initially focused, and you
said, of those, about 60 percent you concl ude
there is at least a prima facie case --

M5. JARRIEL: Right, and we offer --

M5. SPIELER And of those --

M5. JARRIEL: -- of all of those --

MS. SPIELER. -- 58 to 60 percent get
settled. | think that's what you said. That's

what | wote down.

M5. JARRIEL: About, no. About a third -
- I'"I'l tell you. So we're on this slide right
now that's up there. So about 60 percent we
offer early ADRto, so we're talking 75 a year,
about. O those, about a third agree to
nmedi ati on. Renenber, it takes the two parties to
agree. |It's voluntary. So both the alleger has
to want to do it and the enployer wants to do it.
And of those, a third, or 24 cases, 58 percent of
14 actually reach settl enent.

So the others that don't want nedi ation
request an investigation by our investigators,
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and these are badged individuals that can put
peopl e under oath, and take sworn testinony, and
subpoena docunents and personnel, and are nore or
| ess, although looking into a civil penalty, are
creating a crimnal docket that we can turn over
to the Departnent of Justice for crimnal
prosecution. But we're looking at it froma
civil point, and the investigator is trying to
determine if our regulation, and Section 211 of
the ERA, has been, that allegation was
subst anti at ed.
M5. SPIELER Ckay. Geat. Thank you.
That's hel pful.
MR. EHERTS: | feel there's a huge
| earning fromthis nodel, for us, because,
typically, how have those 17 percent of
retaliation, of discrimnation are handl ed
| npacts this climte, because, in terns of the
rest of the conmpany. | think that's a huge
| earning for us. And as an EHS vice president in
t he conpany, ny biggest concern is this
envi ronnent for raising concerns.
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MS5. JARR EL: Right.

MR. EHERTS: | don't want anything that
OSHA does to inpact that environment. | want all
the information to cone to ne, so | have the
ability to handl e these issues before they turn
Into serious injuries and fatalities.

MS. JARRIEL: Right.

MR. EHERTS: So |'mvery, very concerned
t hat enpl oyees have this environnent. So, for
I nstance, the Fairfax Meno is very inportant to
nme, because anything that we do that woul d
di scourage an enpl oyee fromreporting an injury
or an unsafe work condition, to ne, is very
I nportant. | want to nmake sure these enpl oyees
feel actually free. 1In fact, I want themto be
rewarded for bringing infornmation to ne. So |
just don't want to protect this environnment. |
want to enhance it.

M5. JARRIEL: Um hm

MR. EHERTS: So | amvery concerned with
t hi ngs that OSHA does, for instance, where it
m ght have a chilling effect. So if OSHA
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publ i shes the nunber of mnor injuries at a site,
and t he nei ghborhood around the site feels that
that's a bad enpl oyer because a | ot of people are
reporting these mnor incidents or they're
reporting a | ot of concerns about hazard
wor kpl ace, that would chill the effect of
reporting, to ne.

So | think that's the big | earning here,
Is that protecting this environnent for reporting
internally is a key. So | want OSHA to have a
bi g hammer when it conmes to whistl ebl owner
protection, because | want conpanies to be very
concerned that things aren't reported to OSHA
They're reported to us, personally, and that we
then respond, and then people see our response
and report nore, and so that we enhance this
environnment, is the point. | think this is a
fantastic nodel for that, and I think we shoul d
all learn fromit.

M5. JARRIEL: Thank you. So the ones
that don't --

M5. SPIELER Let's let the presentation
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be conpleted and then, if there's tinme, we'll
have additional questions.

M5. JARRIEL: So we're going to get to
t he enforcenent side of things now So we've
tried to let the parties resolve the
di scrimnation concern anongst thenselves. The
ones that fail during nediation or the ones where
the parties didn't want to engage in nediation go
right to investigation. Renenber, they've
already net the prima facie so the investigations
can hit the ground running and start their
I nvestigation. About 4 percent of those are
actual ly substantiated. |It's very difficult to
find proof to substantiate those concerns. So
the one or two that we substantiate each year go
t hrough the enforcenent process.

The first thing we do in the enforcenent
process is --

M5. SPIELER. Can you rem nd us, how many
total did we start with?

M5. JARRIEL: W started with 130, but
not all had prima facie. Only 75 or so had prina
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facie. So we're down to one or two that actually
are substantiated, and what we do is we engage

t he enpl oyer with an apparent violation choice
letter. We give thema choice. W think we've
found a violation of Section 211, and we're

t hi nki ng about inposing a civil penalty, and you
have a choi ce.

You can cone in and talk to us about it
at a pre-decisional enforcenent conference,
whi ch, in the case of discrimnation concerns is
non-public, although we do invite the alleger to
| isten and then speak to us, not the enpl oyer.
You can just wite us and tell us if you agree or
di sagree or have any issues -- give us your side
of the story in witing. O, you can engage in
what we call post-investigation ADR That is
vol untary, al so.

This time, it's between the regul ator,
oursel ves, and the enployer, and the alleger is
not invited but the alleger is contacted, from
us, so that we can tell themwe' re engaging in
this, and to get sone ideas fromthem about what
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they think strong corrective actions should be,
what woul d hel p the work environnment for others.

At that point, the parties share the cost
of the nmediator. W're still using Cornell, and
t hat process, fromthat point, when we send the
choice letter to an agreenent, is about a 9-nonth
process. Mnd you, that's after the
I nvestigation's al ready happened, and the
I nvestigation can take a year to a year and a
hal f, depending on the nunber of interviews, the
nunber of docunents, and the availability of
t hose, whether we have to subpoena them or not,
and all that.

So we go to ADR at that point, and if
they don't want to go to the ADR at that point,
t hey can go on and we inpose the penalty, so
we're back on the | ast piece. W inpose the
notice of violation and the civil penalty, and
t hey have a second opportunity to go to ADR with
us. And if they don't want to do that and we
| npose the CP, and then they have a di spute about
payi ng that, they can cone to us again.

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036

Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Tol|l Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

195

The purpose of the ADR, in this case,
fromthe NRC s standpoint, is to -- nmaybe the
| i censee doesn't want to admt there was a
violation. What we want to see are actions to
correct what we believe is an apparent violation,
and so we'll negotiate. W'Il| take the notice of
vi ol ati on away, or naybe we'll reduce the
penalty, the civil penalty, but here's what we
want to see in exchange, and what we typically do
Is we'll get corrective actions, not just for the
one plant where the violation happened but the
fleet of plants that the |icensee owns.

So it's very much nore conprehensive, the
corrective actions we get, and involves many nore
things that we want to throw in the kitchen sink.
So we like ADR, at this stage, because we get
nore conprehensi ve corrective actions, and we
have yet not to settle in there.

M5. GARDE: Let nme throw out an idea for
this commttee. Wiile this is all going on at
the NRC, the Departnent of Labor is also going
on, conducting its investigation, relying -- the
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the DOL interface, sonetines one waits for the
other. Sonetines they share information --

M5. SPIELER  That was the piece | was
confused about. Thank you.

M5. GARDE: -- so that there's an
I nterface going on between the Departnent of
Labor investigation and the NRC s investigation.
Sonetinmes the Departnent of Labor wll find in
favor of an enpl oyee and the NRC wll not, so
there are, occasionally, different decisions,
al though that's not that frequent, but there are
occasionally different decisions. And the NRC s
consi stent position is that, in sone cases, in
maki ng t he wor ker whol e.

That's the Departnent of Labor's job.
Qur job is to | ook at the work environnent, but
there's a recognition that those two pieces are
intertw ned. So they've been doing a |l ot better
j ob, both agencies, working together over the
| ast couple of years. For a while it was a real

Mess.
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M5. JARRI EL: Yeah.

M5. GARDE: But it's gotten better, so
there's nore working together when they both get
to investigation. |If they settle early -- so
they take ADR -- it's very usual that a conpany
will settle with ne on behalf of the worker and
then they'll go and settle with the NRC. They
want to just take care of the whole thing. But
those lawers wll knowit's a two-step process.

M5. SPIELER  So before | open this up,
l et ne just make sure that -- because | don't
want to wal k away confused. So, there are
anal ogi es here between the intersection. The NRC
has a particul ar issue around nucl ear safety,
which is a particularly big hazard, but it's kind
of a big hazard to ne when I'min front of an
Interstate truck and I' mworried about whet her
its brakes are working or not, and |, actually,
because of sone prior experiences, never travel
in front of an interstate truck on a downhil
sl ope, on an interstate.

OSHA is often intersecting with other
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agencies, where their mssion is a safety

m ssion, or an environnental hazard m ssion, or a
food safety m ssion, or a consumer product safety
m ssion, and the piece that DOL has is this

I ndi vi dual who has faced discrimnatory action
and has to be made whol e.

So | think it goes back to Dave's point
that what is special about the NRCis its mssion
to prevent chilling effects fromthese
activities, and the question | would ask is, are
there things that we can learn on the chilling
ef fect conponent that would be informative,
particularly around the issues of best practices,
and telling conpanies how to function within this
r eal nf?

So | just ask that question generally --

M5. JARRI EL: Sure.

M5. SPIELER -- for you to answer, and
then |"'msure there are questions that other
peopl e have.

M5. JARRIEL: Sure. W do a |lot of
outreach with our |icensees, and engage often in
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public di scussion about this work environnent,
envi ronnment for raising concerns, and what our
expectations are. W have a policy statenent but
we do a lot nore, as far as training the

regul ated body to what that neans and what,

real ly, our expectations are for them W have
promul gat ed our expectation that they'll have --
we call them executive review boards, but these
boards that before you take an action agai nst an
enpl oyee, ask yourself, make sure not just the
one i s asking these questions, or HR is asking

t hese questions, but have a snmall board of people
that asks, "Is this really legal?" fromall the

| aws.

Are we discrimnating against them
because they're over 50? Let's make sure that's
not happening. Let's make sure that we're not
violating Section 211. But then, even
afterwards, the key question is, even though we
know we' re doing sonething legal, could it have a
chilling effect, and what can we do to mtigate
that chilling effect?
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We never really want people not to take
adverse action agai nst an enpl oyee that needs to
have adverse action taken against them This
isn't the tail wagging the dog. That second
guestion isn't, oh, it mght chill so, therefore,
we can't take disciplinary action. W just ask
that they mtigate the consequences of that
di sci plinary action on everybody el se at that
site, so it doesn't chill them

We have recently, in the last couple of
years, proceduralized and very nuch docunented
how we, the NRC, determ nes whether a work
environnment is chilled, and everywhere we | ook,
and all the questions we ask, and these trends
we're | ooking for. So we have a docunent that's
publicly available on our website, and the
website is listed in this presentation, that you
could find that goes to -- it's called Chilling
Effect Letter Guidance. That's that public
|l etter we send that says we think your
environnment is chilled; fix it. Again, this is
not a reqgulation, so when we say fix it, it's a
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request, not a requirenent, but no one has ever
said no. They address them

|"'mtrying to think what el se we do, from
the chilling effect aspect.

M5. WENDELL: | just want to throw in
here. Maybe we shoul d have franmed this before we
started, but ERAis the only statute, really,
where we have anot her agency investigating
exactly the sanme issue. W have Section 211 of
ERA, as does NRC, so it's just a really unique
rel ati onshi p.

M5. JARRIEL: And I'll just correct one
thing you said, Billie. W used to defer,
sonetinmes, to OSHA's investigation, but the
conmm ssion direction back in '"94 killed that and
said we can no |onger defer to DOL. So we'll
finish our investigation, and if a DOL
I nvestigation is still ongoing, we'll |eave the
al l egation open. W'Ill tell the alleger we
didn't or we did substantiate the concern and
t ake what ever enforcenent we're going to take,
but we also |leave it open and we get your answer,

OLENDER REPORTI NG, | NC.
1100 Connecticut Avenue NW #810, Washi ngton, DC 20036

Washi ngt on: 202-898-1108 « Baltinore: 410-752-3376
Tol|l Free: 888-445-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

202

and if there's new and different information that
we didn't have in ours, then we'll consider that.

So if maybe we didn't find for the
al l eger, and didn't substantiate the allegation,
but we'll say we're going to |l eave it open and
follow DOL, and then we'll review that. There
have been cases where we've taken enforcenent
based solely on the Departnent of Labor, or a
court case.

MR. ROSA: And in sone instances, we were
actual ly considering kind of doing the sane
thing. 1In fact, I"'mvery pleased to have you
here, because one of the things |'ve been working
on and struggling is trying to get nore
under st andi ng about the NRC s process because, as
Katelyn said, it's practically identical. The
process that we have, there are a | ot of
simlarities between the ERA process that we have
with OSHA and the process that you have.

The renedies are different, obviously.
Qur renedy is to nake whol e the conpl ai nant, and

your renedy is to make sure that the conpany
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conplies with the law, and any fines that you may
find, it's towards the conpany --

MS. JARRIEL: Right.

MR. RCSA: -- and not to make anyt hi ng
towards the conplainant. So |'mvery pl eased
that you're here and | would to continue the
conversation on this particul ar area.

M5. SPIELER. Richard.

MR. MOBERLY: Soneone nay have said this,
but | amtrying to figure out the [ egal authority
for what you do and where it conmes from So, we
have the ERA and you have Section 211, and then
there's this | anguage under these regul ations for
protecting the environnment for raising concerns.
You have on this slide here, protects the
environnment for raising concerns. That's
| anguage in your regul ation dealing with Section
2117

M5. JARRIEL: No. That's language in a
policy statenment the NRC has, that is associated
with our enpl oyee protection regulation. W do

have regul ati ons that protect the enpl oyee, and
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that last bullet is just to say the whole reason
we have those is not to protect the enpl oyee, but
to protect the chilling effect that will happen

I f someone retaliates against them

MR. MOBERLY: And that policy statenent,
the authority fromthat is under 211, though?

M5. JARRIEL: Yeah. |It's associated
with., Again, it's a policy statenent, so there's
no regul atory authority associated. W cannot
find a violation against our policy statenent.

It is just an encouragenent of our licensees to
neet that policy statenent.

ATTENDEE: [ Speaking off mc.]

M5. JARRIEL: 10(c) of our 50.7 prohibits
retaliation -- discrimnation, we say -- against
an enpl oyee for engaging in a protected activity,
as defined by Section 211.

MR. MOBERLY: And the hammer, or the
carrot or the stick, or however you want to put
it, for themto conply with this environnent,
once you find, is --

MS. JARRIEL: Is aletter. So it's --
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M5. GARDE: It's a policy statenent.

M5. JARRIEL: It's a policy statenent --
MR MOBERLY: Right.

M5. JARRIEL: -- where we just encourage.

It's a long statenent that says here's what we
expect. You're prohibited fromretaliating, but
we want you to go beyond that. W want to
actual ly people to rai se questions.

MR. MOBERLY: And they fall in line for
this.

M5. JARRIEL: And if they don't, because
we i nspect against it --

MR. MOBERLY: Ckay. So | guess what |I'm
trying to figure out is, so in the OSHA
environnment, I'mtrying to think of a | ega
reason why OSHA could not issue a simlar policy
statenent based on its anti-retaliation
provision, requiring simlar environnments for
rai sing concerns, simlar investigations, simlar
mean | etters, or whatever. | nean, is there a
reason? You don't have specific statutory or
regul atory authority. You've issued this policy
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and now you're investigating under it --

MS. JARRIEL: Right.

M5. GARDE: Let ne answer that. | have
al ways thought that the world would be a better
place if each of these statutes' regulator had a
conpanion |like 10(c) of our 50.7, so they could
al so send out nean letters, so that they could
expand it. But at bottom if you | ook back at
the history of these laws, all of these |aws,
Congress tal ked about the chilling effect.

They put these laws in place not just to
make i ndi vi dual s whol e but to nmake the work
envi ronnment one in which people could raise
concerns. It's just the way in practice this has
wor ked out, is the Departnent of Labor | ooks at
t hese as individual causes of action, and
I ndi vi dual | y nmaki ng t he wor ker whol e, and hopi ng
that doing that will ultimately nake the work
envi ronnment better.

My experience has been, in all industries
except the NRC, it works that way al nost as a
cost of doing business, |ike EEO case. It hasn't
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had the sane effect in the trucking industry or
under the Pipeline Safety | nprovenent Act, but it
coul d.

MR. MOBERLY: That was ny question.

M5. GARDE: Yeah. It could.

MR. MOBERLY: |Issue a simlar policy
statenent and take a broader view in the sane
way.

M5. GARDE: Sane way. Sane nodel .

M5. SPI ELER  Nancy.

M5. LESSIN. | want to go back to ny
original question, because | think there naybe
was confusion. Maybe not. But | was talking
about not an NRC i nvestigation of w ongdoi ng
having to do with retaliation, but when NRC does
an inspection to find out if there are problens
that are going to harmthe environment, is there
a policy that allows a wal k-around representative
fromthe workforce to acconpany, and woul d that
person then be protected?

Wuld it be seen as protected activity if
they were to say, "Look over here. W have
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probl ens over here. Look over here." | nean,
this just goes to nobody knows best where the
bodi es are buried than those who dig the hol es.
Wr kers often know where the weak I[inks are, or
what's being glossed over. And in the nuclear
environnment, | think workers are very inportant
key for the NRC

M5. JARRIEL: W totally agree. They're
a very, very inportant key. And so to answer the
second part of your question, yes. Anybody,
whet her they're a union or otherw se, that says,
"Look over here. Look over here," is protected
under our regul ation and Section 211, for raising
a nucl ear safety issue. Look over here at this
OSHA issue, we wouldn't take it.

M5. JARRIEL: No, |I'mnot talking about
t hat .

M5. JARRIEL: But are they allowed to be
part of that inspection? No. No. The NRC has
the authority to inspect against their
regul ations. W don't include workers in those
| nspecti on.
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M5. GARDE: O nmmnhagenent.

MS. JARRIEL: O nanagenent.

M5. LESSIN. So no wal k-around rights the
way we see under OSHA?

M5. JARRIEL: No.

M5. SPIELER Ckay. So |I'mgoing to pul
us back in again, because |I'm not sure wal k-
around rights are really under our purview,

I nteresting and i nportant as they may be. Are
there other specific issues now? | think there
have been a couple of things that have cone out
of this conversation that we may want to nul |
about tonorrow, but | also amattentive to the
time and | know that, in particular, sone of the
peopl e who are staffing this nmeeting probably
have right to go hone, and this is the

Depart nent of Labor.

So unless there are really critical
gquestions that we should direct here, | would
suggest we conti nue the general conversation
tonorrow, that we adjourn for the day, and that
we reconvene tonorrow norning at 8:30, as
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prom sed.

Let nme just say a couple of things about
that. We'Il reconvene at 8:30 and we' || take up,
as | said before, | believe, the work group
conversations in the order of the 11(c)
commttee, followed by best practices, foll owed
by transportation. Qur |lunch break will be
early, 11:45 to 12:45. W need to reconvene here
before 1:00, because although it's not on the
agenda -- am| allowed to say this? -- there is a
chance the Secretary of Labor, Tom Perez, nay
stop by, and it would be at 1:00. So we need to
be back in our seats before 1:00.

The last thing is that | asked Katelyn if
she could -- the 11(c) commttee nmade sone
changes to the recomendations that were
previously circulated this norning, and | thought
it would be inportance, since we were taking them
up first thing tonorrow norning, that we hand
t hem out tonight so that you woul d have a chance
to take a | ook at them before we tal k about them
since | hate, alnost nore than anything, being
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handed sonething and told that | should be able
to react instantaneously to it.

M5. LESSIN. Are you tal king about the
statutes tonight, a copy of the statutes?

M5. SPI ELER Whi ch statutes?

M5. VWENDELL: [ Speaking off mc.]

M5. SPIELER Ch. | wasn't inmgining you
woul d be able to do that tonight, frankly.

M5. JARRIEL: | just want to let you know
that 1'm | eaving brochures about our alternative
di spute resolution, both pre-investigation and
post-investigation, that explain a little better,
and point you to the website.

M5. SPIELER And Lisa, |I'msorry. |
didn't say, first, thank you for comng. It
actually was incredibly informative, and | think
will formthe basis of future conversations.

And, further, thank you for staying | ate.

M5. JARRIEL: Oh, no problem

M5. SPIELER  Ckay. Adj our ned.

[ Wher eupon, at 5:17 p.m, the neeting was
adj our ned. |
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